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Welcome to the 35th issue of ReSolution. As we move way from a summer of extreme weather events 
here in New Zealand, our thoughts are with those that have been affected by the torrential rain, 
flooding and Cyclone Gabrielle. It has certainly been a challenging start to 2023. 

Despite the challenges, our team has been busy preparing this issue of ReSolution which continues to 
provide our readers with a wealth of interesting information and articles to explore. In this issue, Sam 
Dorne looks at a UK Supreme Court decision that examines the duties of directors when a company 
becomes or is likely to become insolvent. 

Richard Pidgeon takes us through a decision out of the Supreme Court of Western Australia that 
considered whether a party to a gas supply agreement was justified in attempting to avoid an 
arbitration clause while Kate Holland discusses an English Court of Appeal ruling which considered 
whether a party is required to accept non-contractual performance during a force majeure 
event.  

In Case in Brief, Alexander Lyall takes us through SAB v BYH, a case out of the English High Court that 
considered the status of an order made by a Tribunal in London. 

We are also grateful to Varoon Kumar and Lily Leishman of Russell McVeagh for their piece on the Rules 
Committee’s Improving Access to Justice report.  

Further contributions touching on the changes to the unfair contract terms regime in Australia, the 
introduction of an Arbitration List by the County Court of Victoria, the English Law Commission’s review 
of the Arbitration Act 1996 and many more round out the first issue of ReSolution for 2023.

As always, I wish to take this opportunity to thank all those that have contributed to this issue of 
ReSolution. We are grateful for the support we receive from dispute resolution professionals, law firms, 
authors and publishers. We are delighted to be able to share world-class articles and papers to bring a 
more comprehensive understanding of law and evolving trends in domestic and international dispute 
resolution.

Contributions of articles, papers, and commentary for future issues of ReSolution are always welcome. I 
do hope you find this issue interesting and useful. Please feel free to distribute ReSolution to your friends 
and colleagues – they are most welcome to contact us if they wish to receive our publications directly.

Ngā mihi nui, nā

Catherine Green
Editor
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ReSolution in Brief

Suriname and Timor-Leste 
accede to the New York 
Convention
Suriname and Timor-Leste have acceded to 
the 1958 United Nations Convention on the 
Recognition and Enforcement of Foreign Arbitral 
Awards (commonly known as the New York 
Convention). 

The Convention is the cornerstone of the 
international arbitration system, by which 
ratifying states agree to give effect to arbitration 
agreements between parties to a dispute and to 
recognise and enforce arbitration awards made 
in other states. 

Suriname acceded on 10 November 2022, and 
the Convention entered into force there on 
8 February 2023, making it the 171st state party. 
Timor Leste became the 172nd, when it acceded 
on 17 January 2023. It will take effect there on 17 
April 2023.
 
Further information about the New York 
Convention is available on the UNCITRAL website.

Changes to unfair contract terms 
regime in Australia
On 9 November 2022, Australia’s new Treasury 
Laws Amendment (More Competition, Better Prices) 
Act 2022 received Royal Assent. This introduces 
various reforms to the unfair contract terms regime 
under the Australian Consumer Law to increase 
protections for consumers and small businesses. 
Notable among the changes is the introduction 
of penalties for using unfair contract terms in 
standard form contracts with small businesses. 

The current definition of a ‘small business contract’ 
has been significantly widened to include 
contracts where at least one party is a business 
employing less than 100 persons and/or with 
annual turnover of less than $10 million. 

Broadly speaking, a contract will be considered 
‘standard form’ if it has not been subject to 
effective negotiation between the parties, such 
as standard terms and conditions. A contract 
term may be ‘unfair’ if it would cause a significant 
imbalance between the parties, is not reasonably 
necessary to protect the legitimate interests of the 
benefitting party, and would cause detriment to a 
party. 

The changes will come into effect in November 
this year. You can find further information about 
the changes on the Australian Competition and 
Consumer Commission website.

Western Australia’s Supreme 
Court infers implied consent by 
victor to appeal of arbitral award 
Under section 34A of the Commercial Arbitration Act 
2012 (WA), leave to appeal an arbitral award may 
only be granted if the parties agree to appeal 
proceedings, and the court itself considers that 
leave should be granted. 

Such agreement between the parties usually 
occurs only where the terms of the arbitration 
agreement allow for appeal to the courts. It is 
difficult to imagine a successful party otherwise 
voluntarily agreeing to an appeal after an award; 
however, this was the issue in the recent case of 
Golden Mile Milling Pty Ltd v Novus Capital Ltd [2022] 
WASC 364.

The parties (Golden Mile and Novus) referred their 
dispute to arbitration, and Novus was successful 
in receiving an award for damages and costs. 
Novus became aware that Golden Mile was 
in the process of selling its business assets, and 
commenced enforcement proceedings in the WA 
Supreme Court. 

Early on in the enforcement proceedings the 
parties agreed consent orders, under which 
Golden Mile would pay the full award amount into 
the Court as security. As well as payment of the 
security, the consent orders set down a timetable, 
which included a reference to a hearing on leave 
to appeal the award. 

After the consent orders were made, Golden 
Mile applied to the Court for leave to appeal the 
award, on the basis that the arbitrator had erred 
on a question of law. Golden Mile claimed that by 
agreeing to the timetable in the consent orders, 
Novus had impliedly consented to an application 
for appeal. Novus denied this, claiming that as the 
victor in the arbitration, it would not have agreed 
to the prospect of an appeal.

The Court noted the general commercial 
unlikelihood of a victor agreeing to an appeal, but 
in the circumstances it agreed that by agreeing to 
the timetable, Novus had impliedly consented to 
an appeal. The Court considered that Novus had 
purposely not objected to the timetable in the 
orders so as to ensure it would get the benefit of 
payment of the security. 

Luckily for Novus, in the end the Court refused 
leave to appeal, on the basis that Golden Mile 
had failed to show that the arbitrator had made 
an obvious error in law. But the Court’s finding 
on the issue of consent by conduct serves 
as a warning for those bringing enforcement 
proceedings to be vigilant and ensure they do not 
inadvertently open the door to an appeal. 

Western Australia Supreme 
Court clarifies ‘real danger 
of bias’ test for challenging 
an arbitrator’s impartiality or 
independence
Under section 12 of the Commercial Arbitration 
Act 2012 (WA) (CAA), challenging an arbitrator 
requires that the existing circumstances give rise 
to justifiable doubts as to their independence and 
impartiality, and provides that ‘justifiable doubts’ 
means a real danger of bias. 

Last year, the New South Wales Supreme Court 
clarified the test for determining ‘real danger 
of bias’, in Hancock v Hancock Prospecting Pty Ltd 
[2022] NSWSC 724. It found that the ‘real danger’ 
standard in Australian commercial arbitration 
legislation is intentionally stricter than the common 
law test of ‘reasonable apprehension’, the policy 
reason for the change being to discourage 
tactical challenges and promote Australia as an 
arbitration seat. It held that ‘real danger’ requires 
that, based on the known facts, there is an 
objective likelihood of there being a real risk that 
someone in the position of the arbitrator would 
not be able to bring an impartial mind to all of the 
questions to be determined. 

The NSW Supreme Court’s test above was recently 

https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral_awards
https://www.legislation.gov.au/Details/C2022A00054
https://www.legislation.gov.au/Details/C2022A00054
https://www.legislation.gov.au/Details/C2022A00054
https://www.legislation.gov.au/Details/C2022C00212/Html/Volume_3#_Toc109308083
https://www.accc.gov.au/media-release/accc-welcomes-new-penalties-and-expansion-of-the-unfair-contract-terms-laws
https://www.accc.gov.au/media-release/accc-welcomes-new-penalties-and-expansion-of-the-unfair-contract-terms-laws
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/wa/consol_act/caa2012219/s34a.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/wa/consol_act/caa2012219/s34a.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASC/2022/364.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASC/2022/364.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/wa/consol_act/caa2012219/s12.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/wa/consol_act/caa2012219/s12.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2022/724.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC/2022/724.html
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affirmed and applied by Western Australia’s 
Supreme Court, in Grieve v Gould [2022] WASC 
413. The alleged bias in this case concerned the 
arbitrator having previously provided an expert 
report to a party’s legal representatives, in an 
unrelated case. 

In dismissing the challenge, the WA Supreme 
Court affirmed the real bias test in Hancock, 
but with two qualifications. Firstly, it held that 
the real danger need not only be of actual bias 
– a challenge may be based on apparent or 
ostensible bias. Second, the WA Court held that 
real danger of bias may be shown by evidence 
of an arbitrator’s subjectively declared attitude 
or manifested propensity, such as potential 
prejudgment on an issue.   

“Arbitration List” introduced by 
County Court of Victoria

As part of its Commercial Division Omnibus 
Practice Note, the County Court of Victoria, 
Australia, has created what it is calling the 
“Arbitration List”. The purpose of the List is to serve 
two purposes. It is designed as the appropriate 
list for disputes which are alleged to be subject 
to a pre-existing agreement. This means that 
where parties have agreed previously that arising 
disputes should be resolved through arbitration, 
not litigation, the Court will support that 
arrangement. This will allow the arbitrator to hear 
the dispute. 

The second purpose is that matters within the 
Arbitration List may be referred to arbitration 
where agreed upon. This occurs in situations 
where no arbitration clause had existed, but the 
parties would prefer that option rather than being 
seen in the Court. The List also states that when 
the Court believes that the dispute needs to be 
resolved quickly, or that it views the amount being 
claimed as too small, the Court “may encourage” 
the litigants to use arbitration.  

In conjunction with the Arbitration List, the County 
Court has also produced an information sheet 
on its website. This expands upon its own criteria 
for when arbitration may be recommended. For 
example, the Court may also find the dispute 

to be appropriate for arbitration if it feels that 
confidentiality could be a concern.  

UK and French courts reach 
different conclusions in choice of 
law arbitration dispute

In issue 32 of ReSolution we looked at a choice 
of law decision by the UK Supreme Court in our 
article: The importance of certainty in international 
arbitration agreements.

A dispute arose under a franchise agreement 
and Kabab-Ji took KFG to arbitration in Paris. The 
original agreement between Kabab-Ji and a 
subsidiary of KFG stipulated that the governing 
law was to be English law with an ICC arbitration 
clause with a Paris seat. The agreement was silent 
as to the law governing the arbitration clause.

KFG’s position was that they were not a party to 
the original franchise agreement and thus were 
not bound by the agreement’s arbitration clause. 
The Tribunal sided with Kabab-Ji, and KFG sought 
to have the award set aside by the French Courts. 
Kabab-Ji meanwhile sought to have the award 
recognised and enforced by the English Courts. 
This led to the UK Supreme Court’s decision in 
Kabab-Ji SAL v Kout Food Group [2021] UKSC 48 in 
which it sided with Kabab-Ji, holding that where 
the law applicable to an arbitration agreement 
is not specified, a choice of governing law for the 
contract will generally apply.

The French Courts, however, consistently held 
that in the absence of an agreement between 
the parties, when looking at jurisdiction the seat 
is more appropriate.  It was noted previously 
that KFG were appealing the decision to the 
highest court in France. That decision was issued in 
September 2022, in which the Court of Cassation 
upheld the decision of the Paris Court of Appeal. 

Ultimately there is no common approach 
to determining which law applies to the 
interpretation of an arbitration agreement, 
therefore it is important to make sure that any 
agreement is not silent as to the law governing the 
arbitration clause, especially where the governing 

law of the underlying contract and the arbitral 
seat are in different jurisdictions.

English Court of Appeal creates 
obstacles for jurisdictional 
challenges 
A recent decision in the English Court of Appeal 
has emphasised the restraint the courts should 
take in accepting jurisdictional challenges. 
In doing so, the Court has highlighted, and 
perhaps reinforced, the utility of section 42 of the 
Arbitration Act 1996 (the Act) for parties in having 
awards enforced. 

The case, S3D Interactive, Inc v Oovee Limited 
[2022] EWCA Civ 1665, concerned an appeal 
over the Commercial Court’s enforcement of 
an order that had been made by an arbitral 
tribunal. The original dispute was over payment, 
with the tribunal making two orders in favour 
of Oovee. During the process however, Oovee 
released documents concerning the arbitration 
to the public. The act of doing so prompted 
S3D to argue that a repudiatory breach of the 
arbitration agreement had been committed. If the 
agreement had been repudiated, then there was 
no agreement. This would eliminate the necessary 
requirement of arbitration: that the parties agree 
to it. 

The potential breach of the arbitration agreement 
provided the grounds for S3D’s appeal. S3D relied 
on a caveat within section 42(2) that stated for 
an application for enforcement to be made, 
there must be consent from the tribunal. Due to 
the purported lack of agreement between the 
parties, the tribunal could not be seen as such as it 
did not have jurisdiction. 

The Court of Appeal rejected S3D’s argument. It 
found that the acceptance of S3D’s argument 
would disturb general principles of arbitration 
law. It would be an intervention that violates the 
autonomy of arbitration. The Court was able to 
arrive at this conclusion by holding that both 
within the Act, and through its natural use, the 
word tribunal holds regardless of a purported 
jurisdictional challenge.  

English Law Commission finishes 
review of Arbitration Act 
The English Law Commission has published its 
review of the Arbitration Act 1996. The Act, 
which provides a framework for arbitration in 
England and Wales, and Northern Ireland, saw 
the completion of 25 years in 2021. As a tie in, the 
Commission was asked by the UK Government to 
conduct a formal review to assess its suitability. 
The Commission ultimately is favourable to the 
Act, and makes that assessment after having 
conducted a large consultation process. 
However, there are several areas in which it 
believes change to be necessary. The areas of 
recommendations fit into the categories below. 

• Confidentiality 
• Independence of arbitrators and disclosure
• Discrimination 
• Immunity of arbitrators 
• Summary disposal of issues which lack merit 
• Interim measures ordered by the court in 

support of arbitral proceedings (section 44 of 
the Act)

• Jurisdictional challenges against arbitral 
awards (section 67)

• Appeals on a point of law (section 69)  

The full review of the Act contains the 
Commission’s comprehensive evaluation of how 
these areas could be better suited to the present 
day. 

Canadian courts told not to 
interfere in arbitral awards
There is now additional reason to believe that the 
Canadian courts should be hesitant to set aside 
arbitral awards. The Ontario Court of Appeal has 
made an effort in the recent Tall Ships Development 
Inc. v. Brockville(City), 2022 ONCA 861 to stress the 
position the Supreme Court of Canada has made 
in recent years. That is, when using their appellate 
powers under section 45 of the Arbitration Act, 
1991, judges should hesitate to extract questions 
of law from the arbitrator’s interpretation process. 
In Tall Ships, the challenged decision of the 
tribunal may have been flawed, but the errors 

https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASC/2022/413.html
https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASC/2022/413.html
https://www.countycourt.vic.gov.au/going-court/commercial-division/management-and-lists/arbitration-list
https://www.nzdrc.co.nz/resources/resolution/resolution-issue-32/
https://www.bailii.org/uk/cases/UKSC/2021/48.html
https://www.legifrance.gouv.fr/juri/id/JURITEXT000046388986?init=true&page=1&query=kabab-ji&searchField=ALL&tab_selection=all
https://www.bailii.org/ew/cases/EWCA/Civ/2022/1665.html
https://www.bailii.org/ew/cases/EWCA/Civ/2022/1665.html
https://www.legislation.gov.uk/ukpga/1996/23/section/42
https://www.lawcom.gov.uk/project/review-of-the-arbitration-act-1996/
https://www.canlii.org/en/on/onca/doc/2022/2022onca861/2022onca861.html
https://www.canlii.org/en/on/onca/doc/2022/2022onca861/2022onca861.html
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had avoided fitting into categories in which they 
could be described as extricable errors of law, or 
breaches of procedural fairness. 

The decision also considered the approach of 
the arbitrator in considering interest payments. 
The arbitrator had made the assessment that 
the contract made no mention of interest. 
For this reason, and that parties had ceased 
in contemplating interest, Tall Ships would be 
prevented from claiming it. The Court of Appeal 

held that this was not an extricable error of law 
and so it could not be subject to appeal. In the 
Court’s view, the arbitrator had clearly considered 
the contract as a whole. 

The Court also usefully commented on the 
purpose of arbitration, stating that challenges 
against arbitral awards could result in the very 
inefficiencies, delays and added expenses that 
using an arbitral process seeks to avoid. NEW ZEALAND’S 
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Background
This was an application by Eni Australia BV (Eni) 
under section 8(1) of the Commercial Arbitration Act 
2012 (WA) to stay the court proceedings filed by 
the Power and Water Corporation (PWC) in the 
Western Australian Supreme Court. 

PWC is a government owned corporation 
established under the Power and Water Corporation 
Act 1987 (NT). It operates in the Northern Territory 
of Australia. PWC adduced unchallenged 
evidence that it supplies gas to two main 
customer segments: ‘Tier 1’ customers, the gas-
fired power generators supplying power for the 
residential sector in the Northern Territory; and ‘Tier 
2’ customers, being industrial customers.1

Eni is a Dutch company with an Australian office 
in Perth, hence the forum of the proceedings. The 
parties to the court proceedings were connected 
by a Gas Sale Agreement dated 1 June 2006, 
subsequently amended and varied (the contract) 
with an arbitration clause in schedule 4. The 
arbitration was to be conducted in accordance 
with the arbitration rules of the Australian Centre for 
International Commercial Arbitration (ACICA rules).2 
These rules provided for expedited hearings.

1  Power and Water Corporation v Eni Australia B V [2022] WASC 376 at [52].
2  At [22].
3  Item 5 of schedule 4 of the contract.
4  At [3].
5  At [69].
6  At [45].

The contract3 permitted the court to be the forum 
for dispute resolution if either party could seek 
“urgent interlocutory or declaratory relief” from a 
court where “in that Party’s reasonable opinion, 
that action is necessary to protect that Party’s 
rights”.4

PWC alleged Eni had breached the contract 
when it issued a curtailment notice based on 
a force majeure incident, yet failed to provide 
certain information behind the notice, which 
PWC sought. Eni claimed full particulars of the 
force majeure event relied on (that excuses non-
performance of certain of its obligations under 
the agreement)5 were given at a meeting of both 
sides’ executives on 14 December 2021. A slide 
show presentation given at the meeting was relied 
on. 

PWC wished to inspect Eni’s records to verify the 
information supporting the force majeure notice 
and sent notices to do so, on 12 November 2021 
and 22 June 2022. In summary, Eni continued to 
provide information to PWC but did not provide 
access to its records.6

There was a delay in bringing the application in 

the Western Australian Supreme Court, which 
proved unhelpful to PWC. There had been an 
ongoing curtailment to Eni’s supply of gas since 
April 2021. As a result, Eni had been unable to 
supply PWC with its full contractual entitlement 
and this had disrupted PWC’s ability to meet Tier 1 
and Tier 2 customer demand.7

PWC gave evidence that the Northern Territory 
government needed to plan and undertake steps 
in mitigation, such as obtaining replacement 
sources of gas and electricity, especially as the 
wet season was approaching.

The legal arguments
Eni was supplying less gas and electricity than 
PWC needed.8

Justice Allanson, as sole judge in the matter 
(noting the Supreme Court in Western Australia 
is the equivalent of New Zealand’s High Court), 
commented:9

The issue joined between the parties in 
their correspondence is whether PWC has 
sufficiently specified and confined the 
categories of records it seeks to inspect. At 
the heart of the dispute, as I understood 
the submissions of counsel for PWC, is the 
reliance by Eni on the same matters in its 
Notice of Curtailment and its Force Majeure 
Notice, and its reliance on the information 
presented in the meeting of 14 December 
2021 in providing information about the 
Curtailment.

Competing affidavits were filed on substantive 
issues, and one witness for PWC was briefly cross-
examined. Each party also adduced evidence, 
through affidavits of its solicitors, addressing the 
anticipated time to complete an arbitration 
process compared to seeking declaratory relief 
in the court. PWC led evidence that it would 

7  At [59].
8  At [55].
9  At [78].
10  At [89].
11  AED Oil Ltd v Puffin FPSO Ltd (2010) 27 VR 22, [2010] VSCA 37 at [27]; and Green v Econia Pty Ltd [2016] 
SASC 153.

take approximately 6 months if the arbitration 
was convened under the ACICA rules and 10 
to 12 months if it was a regular arbitration. Eni’s 
evidence estimated it would take 4 months and 
14 days if under the ACICA Rules; if not under the 
ACICA Rules, it would take approximately 10 and 
a half months.

Eni submitted that:

[94]…But the question of urgency must be 
tied to the relief sought. The declaratory 
relief, to the extent it may determine the 
scope of the right of inspection under cl 
15.5 and facilitate access to Eni’s records, 
must be objectively urgent so that the claim 
requires immediate attention by the court.

It was agreed between the parties that Eni 
would succeed in staying the substantive court 
application unless PWC’s application could 
be properly characterised as seeking urgent 
interlocutory or declaratory relief.10 

The test for urgency was an objective one and 
had two limbs: first, that the relief was in fact 
urgent; second, that the party claiming the relief 
form the reasonable opinion that the relief was 
necessary to protect that party’s rights.11

Judge’s decision
The relief sought was not shown to be urgent. 
The Judge held that showing a real issue to be 
determined was not enough and found:

• There was a delay in bringing the proceedings 
in the Western Australian Supreme Court.

• A bare declaration that Eni had breached the 
requirement to provide documentary material, 
did not address a continuing breach. The PWC 
pleading did not raise any crystallised issue of 
construction for determination. 

• Speed - assuming that the matter could be 

Gas dispute to be aired in 
arbitration   

The Supreme Court of Western Australia in Power and Water Corporation 
v Eni Australia B V [2022] WASC 376 considered whether a party to a gas 

supply agreement was justified in attempting to avoid an arbitration clause. 
On the facts, the application (based on an exception to the arbitration 

clause) for urgent declaratory relief was not met. Arbitration had to 
proceed as provided for in the contract.

By Richard Pidgeon

https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_25084.pdf/$FILE/Commercial%20Arbitration%20Act%202012%20-%20%5B00-b0-06%5D.pdf?OpenElement
https://www.legislation.wa.gov.au/legislation/prod/filestore.nsf/FileURL/mrdoc_25084.pdf/$FILE/Commercial%20Arbitration%20Act%202012%20-%20%5B00-b0-06%5D.pdf?OpenElement
http://classic.austlii.edu.au/au/legis/nt/consol_act/pawca1987304/
http://classic.austlii.edu.au/au/legis/nt/consol_act/pawca1987304/
https://acica.org.au/wp-content/uploads/2022/11/ACICA_Rules_2021-WFF7.pdf
https://acica.org.au/wp-content/uploads/2022/11/ACICA_Rules_2021-WFF7.pdf
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASC/2022/376.html
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/wa/WASC/2022/376.html
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Directors’ duties and insolvency

When times are good the duty of a director is fairly 
simple. Indeed it is spelled out in section 172 of the 
Companies Act 2006, which states that a director 
must act in the way he considers, in good faith, 
would be most likely to promote the success of 
the company for the benefit of its members as a 
whole.

When times are bad, and insolvency beckons, 
the directors’ duty turns to protect the creditors 
interests. Priority should not be given to any one 
creditor. 

When exactly those interests turn can, however, 
not always be clear. The interest is supposed to 
turn when the directors knew, or should have 
known, that the company was likely to become 
insolvent. There can clearly be a grey area, and 
this was the subject of discussion in the Sequana 
decision.

Background

In the Sequana case, the directors of AWA 
paid a dividend of 135 million euros to its sole 
shareholder, Sequana. There was no issue with 
AWA’s cash flow; however, it did have liabilities 
that were of uncertain value which gave rise to 

1  BTI 2014 LLC v. Sequana S.A. [2022] UKSC 25 at [115].
2  At 81.

a real risk, although not a probability, that AWA 
might become insolvent at an uncertain but not 
imminent date in the future.1

Nine years later AWA became insolvent.
BTI became the assignee of AWA’s claims and 
sought to recover the 135 million euro dividend 
on the basis that the directors breached their 
duty to consider and act in the interests of AWA’s 
creditors.

BTI was unsuccessful in both the High Court and 
the Court of Appeal. The Court of Appeal held 
that the duty to protect the creditors’ interests 
may be triggered in circumstances short of actual 
insolvency, and in particular when the directors 
know or should know that the company is or is 
likely to become insolvent.

The Supreme Court

BTI made an appeal to the Supreme Court, which 
was dismissed. The Court held:2

Where the company is insolvent or 
bordering on insolvency but is not faced 
with an inevitable insolvent liquidation or 
administration, the directors’ fiduciary duty 
to act in the company’s interests has to 
reflect the fact that both the shareholders 
and the creditors have an interest in the 
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dealt with more swiftly in court - the evidence 
did not indicate how the difference (whatever 
it was) materially affected PWC.12

• An arbitrator would not be confined to making 
a bare declaration.13

The judge further noted two points about the 
evidence led by PWC:

1. It did not demonstrate how the information 
obtained from access to Eni’s records was 
immediately needed for the purpose of those 
[gas supply mitigation] arrangements;14 and

2. The evidence adduced by PWC was too 
general to satisfy the court that the relief it 
sought required immediate attention.15

Eni succeeded in staying the court application 
and the matter was referred to arbitration.

Conclusion
This was a case where the Court upheld the value 
of arbitration in the face of a concerted effort to 
have PWC’s case dealt with in a court context. 

12  At [105].
13  At [106].
14  At [98].
15  At [105].
16  Zurich Australian Insurance Ltd v Cognition Education Ltd [2014] NZSC 188, [2015] 1 NZLR 383 at [52].

New Zealand has similar provisions on stay 
applications where a matter should be referred 
to arbitration, and a leading case on this point is 
Zurich Australian Insurance Ltd v Cognition Education 
Ltd [2014] NZSC 188. In New Zealand, under art 
8(1), a stay must be granted unless the court finds 
that the arbitration agreement is null and void, 
inoperative or incapable of being performed or 
it is immediately demonstrable either that the 
defendant is not acting bona fide in asserting 
that there is a dispute or that there is, in reality, no 
dispute.16

The New Zealand Dispute Resolution Centre can 
happily accommodate the need for expedience 
and urgency with the services it provides.
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company’s affairs. In those circumstances, 
the directors should have regard to the 
interests of the company’s general body 
of creditors, as well as to the interests of 
the general body of shareholders, and 
act accordingly. Where their interests are 
in conflict, a balancing exercise will be 
necessary.

The Court went on to add that only where 
insolvency is inevitable do the creditors’ interests 
become paramount.

In applying this approach to the facts, the 
Supreme Court found that at the time the 
dividend was paid the duty of the directors to 
protect the creditors was not engaged because 
AWA was not insolvent and there was nothing to 
suggest that insolvency was even likely to occur.

Conclusion
Directors must clearly keep a keen watch on 
the company’s finances and liabilities, and if the 
company is insolvent or bordering on insolvency, 
but it is not inevitable that the company will fold, 
the directors will need to be able to show that 
they are balancing the interests of the company’s 
creditors with the interests of its shareholders. Only 
where it is inevitable that insolvency will occur will 
the interests of the creditors become paramount 
when directors are exercising their decision-
making duties.

Ultimately, the directors’ fiduciary duty requires 
them to give consideration to creditors’ interests in 
a manner that is appropriate to the circumstances 
of the company at the time, and must be 
balanced against the potentially conflicting 
interests of other stakeholders, including members.

Accordingly, directors must stay current with the 
company’s affairs and regularly assess its financial 
position. The general principle is that the more the 
company has financial difficulties, the greater the 
weight and consideration that should be given to 
the creditors’ interest.
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Please release me 
Court of Appeal clarifies how the scope of a 

settlement agreement will be construed
England and Wales

The Court of Appeal has given guidance on the construction of a 
settlement agreement that is expressed to release claims unknown to 

either party at the date of settlement, confirming that claims in conspiracy 
(and fraud and dishonesty) were released even though the settlement 

agreement did not expressly mention such claims.

By David Bridge and Liz Williams

Background

Maranello Rosso Limited v Lohomij BV and others [2022] EWCA Civ 1667 concerned the sale by an 
auction house of a large collection of rare Ferraris, some of which were extremely valuable. The seller 
had purchased the collection using finance provided by Lohomij and then immediately consigned the 
cars to the auction house for onward sale, believing that they would attract a higher price when sold 
individually and would thus achieve a considerable profit.

In the event, not all of the cars were successfully sold, and the seller was dissatisfied with the price 
achieved for those that did sell. The seller’s solicitors, Spring Law, wrote to the auction house advancing 

https://cms-lawnow.com/en/ealerts/2023/01/please-release-me-court-of-appeal-clarifies-how-the-scope-of-a-settlement-agreement-will-be-construed
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claims in negligence and breach of duty. Without 
specifying any further causes of action, the letter 
also referred to allegations of duress, bad faith, 
illegality, and conflict of interest in that there was 
a pre-existing connection between Lohomij and 
the auction house.

The parties entered into negotiations and 
concluded a settlement agreement that, so far as 
relevant, released:

“all claims… whether present, actual, 
prospective or contingent, whether or 
not known to the Parties… and whether 
arising in contract, tort, under statute or 
otherwise… which relate to, arise from, or 
otherwise connected with… the sale of the 
Collection… including all claims alleged in 
Spring Law’s letter.”

In return for the release, Lohomij advanced further 
funds, extended the date for repayment of the 
existing balance, and waived its facility fee of 
£13.6m.

Basis of the proceedings

Subsequently, two of the beneficial owners of the 
seller attended a meeting with a non-executive 
director of the auction house, at which he 
allegedly made remarks that led them to believe 
there had been a conspiracy between Lohomij 
and the auction house to sell the cars at an 
undervalue. The alleged motive for this course of 
action was partly to allow the cars to be acquired 
by associates of the parties, and in part to boost 
the auction house’s reputation in the US by 
auctioning some of the cars there rather than in 
the UK, where they were likely to achieve a higher 
price. The seller commenced proceedings for 
conspiracy to injure its interests by unlawful means.

Issues for the court

At first instance, HHJ Keyser QC (sitting as a deputy 
judge) held that the conspiracy claim fell within 
the scope of the settlement agreement and had 
therefore been released. The seller appealed.

The Court of Appeal was required to decide:

1. Whether the scope of the settlement 
agreement extended to claims for unlawful 
means conspiracy;

2. If so, whether it was nevertheless 
unenforceable on the basis that the 
defendants had engaged in “sharp practice”.

There were also certain issues regarding the 
deputy judge’s handling of the hearing that are 
beyond the scope of this note, but which in any 
event were dismissed by the court, and some 
further issues as to whether the allegations of 
unlawful means were properly arguable on the 
facts that, in the event, did not arise for decision 
as a result of the court’s other findings.

Scope of the settlement 
agreement
Phillips LJ, giving the unanimous judgment of the 
court, held that the settlement agreement did 
extend to claims for unlawful means conspiracy. 
In reaching this conclusion, he drew the following 
principles from earlier case law:

• Settlement agreements are to be construed 
according to the same principles as any other 
contract.

• The aim is to ascertain the objective intention 
of the parties by considering the language 
used against the background of the 
surrounding circumstances or “factual matrix”.

• In commercial cases, part of the surrounding 
context is generally that the parties 
assume honest dealing on the part of 
their counterparty and do not readily 
release unknown claims in respect of 
fraud. Some caution is therefore required 
before concluding that such a claim has 
been released (known as the “cautionary 
principle”). However, the parties are free to 
enter into such a release if they so choose.

• The “cautionary principle” does not mean that 
a settlement must make express reference 
to claims for fraud or dishonesty in order to 
release them. A release may take place 
without express words if the language and 
surrounding context make it sufficiently clear 

that this was the intention. The scope of the 
release must be construed by reference to 
the specific claim that is being brought, not 
by reference to predetermined categories of 
claim such as fraud, dishonesty, conspiracy 
etc.

• A key question is whether the claim being 
brought is one that would have been in 
the contemplation of the parties when the 
settlement was made.

Applying these principles, Phillips LJ noted that 
the letter before claim made “clear and express 
allegations” amounting to breach of fiduciary 
duty, illegality, threats and duress, and referred 
several times to the connection between 
Lohomij and the auction house. The allegations 
of conspiracy involved the same allegations, 
simply reformulated under a different cause 
of action. In his view, it could not have been 
intended that the seller should be able to bring 
such a “recast” claim after benefiting from the 
waiver of the very substantial facility fee and the 
extension of the loan facility as a result of entering 
into the settlement. This led to the “inevitable 
conclusion” that the claim for unlawful means 
conspiracy was released.

“Sharp practice”

Phillips LJ noted that some previous authorities 
referred to the possibility that a release might not 
be given effect if a party sought the release in the 
knowledge that there was a claim of which the 
other party was unaware.

The deputy judge held at first instance that this 
“sharp practice” principle did not apply in the 
present case. Rather, it was unconscionable 
for the seller to settle a claim in circumstances 
where, on its own case, it had objective grounds 
to suspect deliberate wrongdoing, and then to 
make the same allegations under a “very slightly 
different guise” when the only new information 
it claimed to have related to the motivation 
behind actions that it already knew about. Phillips 
LJ agreed with this reasoning, characterising 
the unconscionability of the seller’s actions 
as “obvious”.

“The ‘cautionary principle’ does 
not mean that a settlement must 

make express reference to claims 
for fraud or dishonesty in order to 

release them.” 
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The appeal was dismissed, with the result that 
(subject to any further appeal) the seller cannot 
pursue its claim against the defendants.

Comment

The importance of paying careful attention to the 
wording of the release in a settlement agreement, 
particularly with regard to unknown claims, is well 
known. However, this judgment provides a useful 
overview of the principles that a court will apply 
in construing such a release. In particular, it shows 
that allegations of fraud and dishonesty are not 
to be treated as a special category, but may be 

released by general words if the context points to 
that conclusion.

In that regard, the case draws additional attention 
to the importance of pre-action correspondence, 
and especially the letter before claim, in 
establishing what allegations the parties had in 
contemplation at the time of settlement. Such 
correspondence should be carefully drafted and 
avoid making exaggerated allegations, especially 
if the evidence to support these is lacking. A more 
measured approach will have a better chance 
of preserving any genuinely unknown claims that 
may subsequently emerge, particularly those 
involving any form of improper dealing.
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The contract and the force 
majeure clause 
MUR Shipping BV (MUR) was a Dutch ship owner. 
RTI Ltd (RTI) was a Jersey-based charterer. MUR 
and RTI entered into a charterparty (the contract) 
whereby RTI would regularly deliver cargoes 
of bauxite to MUR at a port in Guinea, to be 
unloaded onto MUR’s ships and transported to 
Ukraine. The contract required RTI to deposit the 
relevant freight payments into MUR’s account in 
US dollars, at a specified time for each cargo.  

The contract contained a force majeure clause. 
Its definition of force majeure event contained a 
list of criteria, all of which had to be fulfilled before 
a party could rely on ‘force majeure’ to suspend 
performance.  As well as setting out the various 
types of events and circumstances which would 
qualify, the definition included a requirement that 
the event cannot be overcome by reasonable 
endeavours from the party affected. In short, not 
only did the event in question need to fall within 
one of the types specified, it only qualified as 
force majeure if its effects could not be avoided 
by the reasonable endeavours of the party 
seeking to suspend performance. 

The force majeure event

Although RTI was a Jersey company, its majority 
shareholder was a company controlled by a 
Russian oligarch, Oleg Deripaska. Following the 
outbreak of war in Ukraine, the US Government 
imposed sanctions on Mr Deripaska and the 
companies he controlled. It was accepted that 
this state of affairs would have the effect of 
restricting or at least delaying US dollar payments 
by RTI. 

MUR sent RTI a force majeure notice claiming it 
was suspending performance of the contract 
on the basis that the US sanctions, and resulting 
inability for RTI to make payment in US dollars 
in accordance with the contract, was a force 
majeure event. 

RTI objected. It offered to make payment in euros 
instead of US dollars; that it would meet all costs 
of converting the euros to dollars by MUR’s bank, 
and cover any shortfall in exchange rates. This 
proposal would ensure MUR received payment 
on time, at no detriment to MUR, and thereby 
‘overcome’ the event causing the issue. 

MUR refused RTI’s offer on the basis that it was 
a term of the contract that payment had to 

Is a party required to accept non-
contractual performance during a force 

majeure event?
The English Court of Appeal made waves in the last part of 2022 with its 
decision in MUR Shipping BV v RTI Ltd [2022] EWCA Civ 1406. On a non-
uanimous basis, the Court of Appeal held that a party had not been 

entitled to rely on a force majeure clause to suspend performance. While 
the decision turned on the drafting of the particluar force majeure clause in 
question, it attracted widespread attention because of its finding that the 
party should have accepted an offer of non-contractual performance. 

By Kate Holland

https://www.bailii.org/ew/cases/EWCA/Civ/2022/1406.html
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be made in US dollars. MUR refused to unload 
RTI’s cargoes onto its vessels, forcing RTI to make 
alternative arrangements and incur additional 
costs. 

The arbitral award

The parties referred their dispute to arbitration. The 
arbitral tribunal found in RTI’s favour and ordered 
MUR to pay damages. 

The tribunal held that while the imposition of US 
sanctions preventing or delaying payment in US 
dollars came within the types of events covered 
by the contract’s force majeure definition, this 
event failed the final criterion, because it could 
have been overcome by reasonable endeavours. 

The tribunal found that in refusing to accept RTI’s 
offer to make payment in euros, MUR had not 
acted reasonably and therefore was not entitled 
to rely on force majeure. In fact, as noted later by 
the Court of Appeal, the arbitral tribunal consid-
ered that MUR did not want to perform the con-
tract because it had become disadvantageous. 

The High Court overturns the 
arbitral award 
MUR appealed the tribunal’s award to the High 
Court under section 69 of the Arbitration Act 1996, on 
the basis that the tribunal had erred on a point of 
law in holding that acceptance of non-contractu-
al performance (payment in euros) was a reason-
able endeavour. 

The High Court agreed with MUR and upheld the 
appeal on the basis that a party is not required, 
by the exercise of reasonable endeavours, to 
accept non-contractual performance in order to 
circumvent the effect of a force majeure or similar 
clause.1 

1  MUR Shipping BV v RTI Ltd [2022] EWHC 467 (Comm) at [98].
2  MUR Shipping BV v RTI Ltd [2022] EWCA Civ 1406 at [56].
3  MUR Shipping, above n 2, at [60] and [63].

The Court of Appeal overrules 
the High Court and restores the 
arbitral award
RTI appealed the High Court’s decision to the 
Court of Appeal, and leave to appeal was grant-
ed on the basis that it raised a question of law of 
general importance. 

In a majority judgment, the Court of Appeal found 
in favour of RTI, overturned the High Court’s deci-
sion and restored the tribunal’s award. 

In Lord Justice Males’ majority decision, he consid-
ered that the parties’ force majeure and reason-
able endeavours clause should be applied in a 
purposive and common sense way:2

… [it] should be applied in a common sense 
way which achieves the purpose underlying 
the parties’ obligations – in this case, con-
cerned with payment obligations, that MUR 
should receive the right quantity of US dollars 
in its bank account at the right time. I see 
no reason why a solution which ensured the 
achievement of this purpose should not be 
regarded as overcoming the state of affairs 
resulting from the imposition of sanctions. It 
is an ordinary and acceptable use of lan-
guage to say that a problem or state of af-
fairs is overcome if its adverse consequences 
are completely avoided. 

In overturning the High Court’s decision on 
non-contractual perfromance, he went on to hold 
that:3 

I accept that the contract required payment 
in US dollars, but the purpose of that pay-
ment obligation was to provide MUR as the 
shipowner with the right quantity of dollars in 
its account at the right time. RTI’s proposal 
achieved that objective with no detriment 
to MUR and therefore overcame the state of 
affairs caused by the imposition of sanctions 
... It is apparent from the award that the 

reason why it was not accepted was that 
the contract had become disadvantageous 
to MUR, who did not want to perform it... I 
would hold, therefore, that acceptance of 
RTI’s proposal would have overcome the 
force majeure event. I would therefore allow 
the appeal and restore the award of the 
arbitrators.

The Court of Appeal was keen to emphasise that 
its decision was confined to the drafting of the 
parties’ specific force majeure and reasonable 
endeavours clause, stating: we are not concerned 
with reasonable endeavours clauses in general, 
or even with force majeure clauses in general.4 It 
also highlighted that its decision regarding ac-
ceptance of non-contractual performance would 
be different if RTI’s proposal would have resulted 
in any detriment to MUR or in something different 
from what was required by the contract.5

However, as noted, the Court of Appeal’s decision 
was not unanimous. In his dissenting judgment, 
Lord Justice Arnold stated that a party is entitled 
to insist on contractual performance, and that 
MUR should not be required to accept non-con-
tractual performance in the absence of clear 
drafting of that intention:6

I agree that RTI’s offer would have solved 
th[e] problem with no detriment to MUR. 
The fact remains, however, that what was 
offered by RTI was non-contractual per-
formance. In my judgment an “event or 
state of affairs” is not “overcome” … by an 
offer of non-contractual performance, and 
in particular an offer of non-contractual 
performance by the counterparty to the 
Party affected. … Is the party invoking the 
clause required to accept that offer? In my 
view the answer is no, because the party 
invoking the clause is entitled to insist on 
contractual performance by the other party. 
If the parties to the contract … intended [the 
reasonable endeavours] clause … to extend 
to a requirement to accept non-contractual 
performance, clear express words were 

4  MUR Shipping, above n 2, at [47].
5  MUR Shipping, above n 2, at [59].
6  MUR Shipping, above n 2, at [74].

required and there are none.

Conclusion

The non-unanimous nature of this judgment high-
lights the tension and discomfort with the ruling, 
and the Court of Appeal’s decision will no doubt 
cause ripples of commercial uncertainty as to 
when a party will be required to accept non-con-
tractual performance. 

It is also worth noting that the tribunal’s award was 
appealed only on the particular issue of non-con-
tractual perfromance, and therefore both courts’ 
consideration of the matter was somewhat re-
strained. Furthermore, this case turned (as all force 
majeure cases do) on the specific drafting of the 
force majeure clause, as well as the fact that the 
non-contractual performance caused no detri-
ment. In that regard, this case may be confined to 
its facts. 

However, in the current climate of epidemics, 
natural disasters and war, the decision has no 
doubt opened a door, and we anticipate further 
development and clarification on non-contractual 
performance in the future. 
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Case in Brief
Order by the Tribunal: an order can be viewed as an award under 
the Arbitration Act 1996

A recent decision by the English High Court, YDU 
v SAB and BYH,1 considers the status of an order 
made by an institute in London (the Tribunal). 
The dispute itself related to an incomplete sale 
of shares from the claimant (YDU) to the first 
defendant (SAB). The claimant was explicitly 
ordered by the Tribunal to not sell the shares to 
anybody, except the first defendant. 

YDU then applied to the English High Court. 
A declaration was sought that the order for 
specific performance made by the Tribunal did 
not represent an award. This was grounded in 
the fact that the order was conditional and that 
the Tribunal had reservations about their own 
jurisdiction. This potentially inhibited the validity 
of the Tribunal’s order, and hence its status as an 
arbitral award.  Whether there was a valid award 
was the focus of the court proceedings.

Decision

The High Court held that in this case, an award 
had been made. It mainly based this declaration 
on the following factors: 

• Section 39 of the Arbitration Act 1996 (UK) 
(the Act) deals with provisional awards. Here, 
parties are free to agree that the tribunal 
has the ability to make an order on any relief 
which it would have power to grant in a final 
award. The order could be regarded in this 
light.  

• Section 48(5) of the Act states that specific 
performance of a contract can be ordered 
by an arbitral tribunal. Save a change in 
circumstances, the Tribunal could not have 

1  YDU v SAB and BYH [2022] EWHC 3304 (Comm).

revisited the decision. In this sense, the order 
was final. This conclusion was reached after 
analysing section 1 of the Act. 

• The Court found that the order against 
the claimant that shares were only to be 
sold to the first respondent was an interim 
award. It was easy to see how this could be 
characterised as an order preserving rights or 
property pending a specified event or further 
order. The parties had agreed to a provision 
in their arbitration agreement that any ruling 
by the arbitration tribunal on interim measures 
shall be deemed to be a final award with 
respect to the subject matter thereof and shall 
be fully enforceable as such.

One of the main points emphasised by the 
decision is that the Act does not define what 
an award is. Rather, it affirms the validity of an 
award. That being, awards are final and binding. 
The Court examined the usual position that an 
award being given means that the tribunal has 
exhausted its jurisdiction and has no further powers 
to act. However, the High Court also made the 
declaration that it would be too dogmatic and 
absolutist a position to say an award can never be 
reviewed.  

Powers of the tribunal

One aspect to highlight is that the decision 
provides light on some of the powers a tribunal is 
afforded. A tribunal to a large extent maintains 
supervision over orders for specific performance. 
It also can make conditional orders and 
can generally do so without hindering the 
categorisation of the order as an award.  

“...the Act does 
not define what an 
award is. Rather, it 
affirms the validity 
of an award.”
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Termination 
provisions: the 
English High Court 
continues to adopt 
a strict approach 
to contractual 
construction
By Miles Robinson and Jonathan Cohen

In this update we discuss the English High Court’s 
decision in Optimares S.p.A. v Qatar Airways 
Group Q.C.S.C. (which was handed down 
earlier this month), which addressed principles of 
contractual construction.

The dispute concerns the interpretation of 
termination provisions found within purchase 
agreements (that incorporated standard 
terms and conditions) relating to the design, 
manufacture, sale and delivery of seats for 
aircrafts. The Court was asked to determine the 
meaning of a termination for convenience clause, 
and the consequences which flowed from that 
termination right being exercised.

The judgment is a useful reminder of how the 
English Courts approach questions of contractual 
construction and the strict approach that is 
generally taken.

Background
In 2018 and 2019, Optimares S.p.A. (the Claimant) 
and Qatar Airways Group Q.C.S.C. (the 
Defendant) entered into purchase agreements 
for the Claimant to design, manufacture, 
sell and deliver seats for certain aircrafts. The 
purchase agreements expressly incorporated the 
Defendant’s standard conditions (the Standard 

Conditions) and provided that in the event of any 
inconsistency, the terms of the relevant purchase 
agreement would prevail. Pursuant to the 
purchase agreements, the Defendant agreed to 
pay the Claimant on delivery of the products and 
also pay for non-recurring costs in accordance 
with an agreed schedule; these being costs 
incurred by the Claimant in developing and 
producing the products.

On 22 March 2020, the Claimant served notices 
of excusable delay (pursuant to Clause 13.1.1 of 
the Standard Conditions), citing the COVID-19 
outbreak in Italy and the Italian government’s 
imposition of lockdown measures. Clause 13.1.7 
provided that the Defendant was entitled to 
terminate the contract if the excusable delay 
lasted (or could reasonably be expected to last) 
for more than 30 days.

On 23 March 2020, the Defendant served 
termination notices in respect of all contracts 
and purchase orders placed under them. This 
termination was effected pursuant to Clause 
12.2.3 of the Standard Conditions, namely the 
termination for convenience clause, which 
provided that:

“12.2.3 Notwithstanding anything to the 
contrary contained in these Standard 
Condition or the applicable Purchase 
Agreement, Qatar Airways shall be entitled 
to terminate these Standard Conditions, the 
Purchase Agreement and/or any Purchase 
Order for its convenience and without 
incurring any liability by providing three (3) 
months prior written notice to the Supplier 
for termination of these Standard Conditions 
and/or Purchase Agreement and fourteen 
(14) days prior written notice for termination 
of the Purchase Order.” (emphasis added)

The Claimant did not accept that the Defendant 
was entitled to exercise its termination right on the 
basis that:

• as a result of the Claimant having already 
invoked Clause 13.1.1 (in relation to there 
being an excusable delay), the Defendant 
was precluded from exercising its right to 
terminate for convenience. This was because 

the correct termination procedure to follow 
was the specific procedure set out in Clause 
13.1.7, and not the general termination for 
convenience provision; and

• any right to terminate pursuant to Clause 
12.2.3 was subject to an obligation to exercise 
the right in good faith, pursuant to a general 
good faith provision found elsewhere in the 
contract.

The Defendant’s position was that the Claimant 
was seeking to re-write the parties’ bargain and 
“significantly restrict” its right to terminate the 
contract for convenience – despite the clear 
words used in the contract which entitled it to 
terminate at will. 

Judgment
In his judgment, Mr Justice Calver set out the issues 
that he was required to determine, which were as 
follows:

• Whether the existence of an “excusable 
delay” which would give rise to a termination 
right in accordance with Clause 13.1.7 of the 
Standard Conditions precludes reliance by the 
Defendant on the termination for convenience 
provision in Clause 12.2.3 of the Standard 
Conditions (Issue 1);

• What are the financial consequences of 
a termination in accordance with Clause 
12.2.3? In particular, (i) what is the meaning 
of “without incurring any liability” in Clause 
12.2.3 and (ii) do the consequences in Clause 
12.3.2 apply to a termination for convenience? 
(Issue 2);

• Whether Clause 12.2.3 of the Standard 
Conditions creates an unfettered right to 
terminate at will or whether the clause is 
qualified by other contractual provisions, 
notably the duty of good faith in Clause 16.13 
of the Standard Conditions (Issue 3).

Before addressing those specific issues, Calver 
J. considered (by reference to the relevant 
authorities) the proper approach to contractual 
construction in a case such as this.  Calver J. 
noted that in a case involving a contract which 
had been “negotiated and prepared with the 
assistance of skilled professionals, the court is more 
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likely to interpret the agreement principally by 
textual analysis” – citing the necessary balancing 
act that must be undertaken between applying 
“textual” and “contextual” analysis to questions of 
contractual construction (per the Supreme Court’s 
decision in Wood v Capita).

Calver J. also noted that the relevant principles of 
construction were summarised in Deutsche Trustee 
v Duchess & Others, and proceeded to summarise 
them.  Of particular note were the following 
points:

• the Court is concerned to identify the intention 
of the parties “by reference to what a 
reasonable person having all the background 
knowledge which would have been available 
to the parties would have understood them 
to be using the language in the contract to 
mean”;

• the Court should focus on the meaning of the 
relevant words in their documentary, factual 
and commercial context;

• commercial common sense is not to be 
invoked retrospectively. The mere fact that 
a contractual arrangement, if interpreted 
according to its natural language, has worked 
out badly, or even disastrously, for one of the 
parties, is not a reason for departing from the 
natural language;

• the Court should be very slow to reject the 
natural meaning of a provision as correct 
simply because it appears to be a very 
imprudent term for one of the parties to have 
agreed, even ignoring the benefit of wisdom 
of hindsight;

• the Court is required to undertake an iterative 
approach. This involves checking each of the 
rival suggested interpretations against other 
provisions of the document and investigating 
its commercial consequences.

Applying these principles, Calver J. went onto 
consider Issues 1 – 3 (as set out above) and made 
the following findings:

Issue 1
The Court held that the Defendant was entitled 
to choose which termination procedure to invoke 

(i.e., whether to terminate for convenience or for 
an excusable delay), and that the termination for 
convenience clause did not cease to operate 
once notice of an excusable delay had been 
given. 

The Court acknowledged that the consequences 
of terminating for convenience may differ from 
the consequences of terminating for excusable 
delay.  Therefore, the two termination routes could 
sit side by side with one another and that the right 
to terminate for convenience pursuant to Clause 
12.2.3 did not render Clause 13.1.7 otiose.

Issue 2
The Court rejected the Claimant’s submission 
that the exercise of the right of termination for 
convenience gave rise to an entitlement to 
common law damages (i.e., the Claimant’s 
wasted costs).

The financial consequences of termination in 
accordance with Clause 12.2.3 were that the 
Defendant would not incur any liability upon 
termination save that it would be liable for any 
contractual liability to pay the purchase price for 
any completed shipsets (i.e. groups of seats for 
instillation in the aircraft).  There was no provision in 
the agreements for common law damages to be 
awarded, and therefore the Defendant was not 
liable to the Claimant in respect of the same.

Issue 3
The Court held that Clause 12.2.3 created an 
unfettered right to terminate the agreement for 
convenience.

The good faith clause in clause 16.13 concerned 
only the performance of the subject matter of 
the contract (i.e., the obligation to deliver seats 
and all associated matters that required the 
parties’ cooperation) and was not relevant and 
had no bearing upon the exercise of Clause 
12.2.3 since the exercise of a right to terminate 
does not constitute a responsibility or obligation.  
The judgment also made reference to the fact 
that previous authorities highlighted the Court’s 
general reluctance to qualify an express right of 

termination with a duty to exercise that right in 
good faith.

Calver J. therefore dismissed the Claimant’s claim, 
and the Defendant’s counterclaim succeeded.  
Calver J. also dismissed a claim that the Claimant 
was entitled to assert a claim for unjust enrichment 
/ restitution in relation to the IP provided by the 
Claimant to the Defendant.

Comment
This judgment is a useful reminder of how the 
English Courts approach questions of contractual 
construction – and, in particular, that the Court’s 
function is to determine what the parties have 
agreed, and not what the parties should have 
agreed, or what they might now wish they had 
agreed. 

In a commercial context involving contracts 
between sophisticated parties who are advised by 
skilled professionals, the English Courts are far more 
likely to give effect to the strict wording of the 
agreement, even if that produces an outcome 
which (after the fact) appears to be prejudicial 
or even disastrous for one (or more) of the parties.  
Although a Court may give consideration to 
whether or not the interpretation of a particular 

provision makes “commercial common sense” 
– that assessment must take place as if being 
considered at the point at which the contract was 
negotiated and entered into, and should not be 
invoked retrospectively. 

This case also highlights the importance of robust 
and clear drafting in contracts, so that the parties 
are clear as regards how the clauses operate 
within the contract, and how the clauses sit 
together.  Furthermore, when contracting on a 
counterparty’s own standard terms (which are 
likely to be heavily weighted in their favour), 
parties should have in mind the fact that English 
Courts are likely to give effect to the strict wording 
of those terms, even if that creates a result 
which might appear to be unfair, or contrary to 
commercial common sense.

It is therefore always advisable to consider the 
practical implications of contractual provisions 
(e.g. how a termination provision will operate in 
practice) and (where appropriate) set out in the 
contract, by reference to indicative examples, 
what is being agreed in practical terms. This will 
provide guidance to the parties (and ultimately 
to a judge) if the true meaning of the contractual 
terms ever becomes the subject of a commercial 
dispute.

About the authors

Miles Robinson

Miles Robinson is a partner in the London office of Mayer Brown International’s 
Commercial Dispute Resolution and International Arbitration Group, having 
joined Mayer Brown in 1996. Miles represents clients in substantial contractual 
and commercial claims, often with a cross-border element, across a wide 
range of industry sectors, including energy, manufacturing, music, automotive, 
chemicals and outsourcing. He often advises on significant shareholder and 
post M&A disputes.

Jonathan Cohen
Jonathan Cohen is a senior associate in the London office of Mayer Brown 
International’s Commercial Dispute Resolution and International Arbitration 
Group, having joined Mayer Brown in 2010. Jonathan has a broad practice 
advising clients on all aspects of litigation and arbitration and has a particular 
interest in shareholder disputes, supply-chain disputes and post-acquisition 
disputes.



www.nzdrc.co.nz28 29www.nziac.com

Trusts Disputes
A smarter way to resolve 

trust disputes is here

LEARN MORE

Financial barriers are identified as the key hurdle 
for New Zealanders seeking to resolve disputes.  
Simply put, dispute resolution through traditional 
methods has become too expensive for a 
significant proportion of New Zealanders and 
lower-cost alternatives like the Disputes Tribunal 
are not capturing a sufficient number of disputes. 

Alongside expensive court fees, the Committee 
identified the current maximalist approach to 
litigation as a key driver of high costs and lengthy 
proceedings.  Equally hindersome are the 
psychological, cultural and information barriers 
which have left a number of New Zealanders 
feeling unable to navigate legal processes. 

The Report notes submissions from community 
organisations which describe the shame, lack 
of knowledge, inferiority, embarrassment and 
self-doubt that a number of their clients express 
while engaged in our civil justice system. In a bid 
to tackle these issues, a variety of reforms to the 
policy, legislative and rules framework for our 
Courts and Disputes Tribunal have been proposed, 
including:

• expanding the Disputes Tribunal’s jurisdiction 
from the current limit of $30,000 up to $70,000 
by right and $100,000 with the consent of both 
parties; 

• appointing part-time District Court judges 
from the pool of Kings Counsel and senior 
practitioners to assist with the Court’s civil 

workload;
• introducing witness (‘will say’) statements in 

place of briefs of evidence. In a significant 
departure from current practice, these will 
need to be served shortly after the exchange 
of pleadings but prior to discovery and the 
judicial issues conference;

• disclosing known adverse documents (which 
contradict or materially damage the disclosing 
party’s contention or version of events and/or 
support the opposing party’s position) at the 
point of initial disclosure; and

• hearing interlocutory applications remotely 
with time limits as the standard course and on 
the papers in certain circumstances.

A variety of other changes have also been 
proposed, including limiting the number of experts 
that parties can call, and entrenching COVID-19 
practices such as electronic filing, document 
management and remote hearings.

Alternative Dispute Resolution’s 
(ADR) role in facilitating access 
to justice

While focused on the role of traditional dispute 
resolution mechanisms, the Committee 
recognised the importance for any initiatives to 
have proper regard to the overall structure for civil 
dispute resolution in New Zealand. 

Enhancing access to justice through our 
courts, but what about ADR?

The Rules Committee has now released the much anticipated Improving Access to 
Civil Justice report. Focused on the widening justice gap in New Zealand, a number of 

significant reforms to the policy, legislative and rules framework for our Courts and Disputes 
Tribunal have been proposed. Largely silent on the role of ADR in facilitating access to 

justice, this article explores the ways in which arbitration can help to support the aims of 
the intended reforms.

By Varoon Kumar and Lily Leishman

https://www.nzdrc.co.nz/expertise/trust-disputes/
http://
https://www.nzdrc.co.nz/
https://www.courtsofnz.govt.nz/about-the-judiciary/rules-committee/access-to-civil-justice-consultation/
https://www.courtsofnz.govt.nz/about-the-judiciary/rules-committee/access-to-civil-justice-consultation/
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ADR is now a well-established pillar of that 
framework with parties across the country 
regularly using processes such as arbitration, 
mediation and expert determination to resolve 
disputes. The Report’s silence in addressing ADR as 
a useful mechanism to achieve just outcomes in 
an efficient and proportionate manner highlights, 
however, a critical gap in the analysis. 

Arbitrations represent a significant proportion 
of the dispute resolution processes adopted by 
parties. The Inaugural Aotearoa New Zealand 
Arbitration Survey has, for the first time provided 
reliable data as to the number and nature 
of arbitrations in New Zealand. It is clear that 
arbitration is regularly being used to resolve a 
wide range of disputes, and provide access to 
justice in a more efficient manner than through 
the courts. Moreover, the confidential nature 
of arbitrations means that given the variety of 
commercial, personal and other considerations 
at play, justice can be achieved without the 
unintended and lasting consequences of 
resolving matters in a public forum. In this way, 
arbitration can be seen as providing a further 
route by which proportionate outcomes can be 
achieved.

Between 1 January 2019 and 31 December 2020 
there were at least 213 arbitral appointments 
across New Zealand. In this same period, the 
District Court saw a total of 550 defended civil 
cases nationwide1 and the High Court saw 
1,056 general proceedings filed.2 The speed of 
resolution, however, differed considerably. On 
average, proceedings in the High Court took 
approximately 13 months to be heard once ready 
for a hearing (with the average age at disposal 
being approximately 2 years). Arbitrations on the 
other hand were resolved on average between 9 
and 10.4 months for domestic disputes.3 

1  https://www.districtcourts.govt.nz/reports-publications-and-statistics/statistics-2020/civil-statistics-3/defended-civ-
il-statistics-3/ 
2	 	There	were	15,224	undefended	civil	cases	filed	in	the	District	Court	during	this	period.	General	proceedings	in	the	High	
Court	do	not	include	filed	originating	applications	and	judicial	reviews; https://www.courtsofnz.govt.nz/the-courts/high-court/
annual-statistics/annual-statistics-for-the-high-court-31-december-2020/ 
3	 	Royden	Hindle	and	Anna	Kirk	The Inaugural Aotearoa New Zealand Arbitration Survey (2022) at 27.
4	 	https://www.nziac.com/arbitration/arbitration-fees/
5	 	“AMINZ	Arbitration	Rules	2017”	(6	October	2017)	New	Zealand	Law	Society	https://www.lawsociety.org.nz/news/publi-
cations/lawtalk/issue-911/aminz-arbitration-rules-2017/ 

While the impacts of COVID-19 during the 
period in which data was collected cannot go 
unmentioned, it is clear that arbitrations both 
alleviate the burden on our courts and offer 
parties an often quicker and easier solution for 
resolving their disputes. Quite aside from these 
efficiencies, there are a variety of other ways in 
which arbitrations can assist with the access to 
justice issues that the Report grapples with:

• The inherent flexibility, comparative 
procedural informality and confidentiality of 
arbitration provides greater scope to deal with 
the psychological and cultural barriers which 
people face through the traditional court 
system. 

• This same flexibility can be deployed to tackle 
issues with discovery and maximalist litigation 
by adopting a tailored approach suitable to 
the case at hand and utilising the expertise 
and experience of an arbitrator chosen for 
their familiarity with the subject matter at issue.  

• A range of options become available, 
including adopting a flexible schedule to 
suit parties who may find it difficult to attend 
hearings during court sitting hours or having 
the matter determined by an arbitrator who 
the parties can more closely relate to.

There are low-cost routes to accessing arbitration, 
including through the NZIAC’s fixed fee service 
for certain claims less than $100,000.4 The AMINZ 
Arbitration Rules also introduced an expedited 
arbitration process for lower-value disputes which 
includes a truncated submission process and 
operating on a documents-only basis.5

While arbitrations by their very operation help to 
alleviate the burden on our courts, there is scope 
for these alternative processes to be utilised 
in a more proactive way. By way of example, 

the Victorian Courts not only allow judges to 
refer parties to arbitration with their consent, 
but encourage this where a dispute needs to 
be resolved quickly, confidentiality may be a 
concern, flexibility would assist or where the 
amount claimed is small.6 The courts also support 
parties to arbitration in a variety of ways, including 
determining discrete questions of law which 
arbitrators or parties are able to refer to court. 
Utilising arbitration for such disputes also has the 
added benefit of providing opportunities for a 
wider and more diverse pool of lawyers looking to 
gain valuable experience sitting as arbitrators.

6  https://www.countycourt.vic.gov.au/going-court/commercial-division/management-and-lists/arbitration-list 

Where to from here?
Changes to our court system appear inevitable 
in light of the Report’s recommendations. The 
proposals will, it is hoped, go a long way to 
enabling better access to civil justice through 
traditional means. We should not, however, lose 
focus of the benefits ADR already provides to 
countless New Zealanders and the potential 
to significantly enhance access to justice if 
embraced by our courts as a further tool at 
their disposal. While additional changes to civil 
procedure rules would be required to enable this, 
the steps taken by the Victorian Courts is proof 
that more can be done.
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In an important decision, the Singapore High 
Court recently confirmed that an interim award 
made by an emergency arbitrator in a foreign 
seated arbitration was, in principle, enforceable 
in Singapore. In the case of CVG v. CVH [2022] 
SGHC 249, Justice Chua Lee Ming relied on 
purposive interpretation of the International 
Arbitration Act (“IAA”) and held that such an 
interim award could meet the definition of a 
“foreign award” under the Act and therefore 
could be enforced.

Factual and procedural 
background
The case concerned disputes under four franchise 
agreements, each of which provided for 
arbitration in Pennsylvania, USA. The Defendant 
was the Claimant’s franchisee in Singapore. 
The Claimant alleged breach of the franchise 
agreements. The Defendant then purported 
to terminate the franchise agreements for 
the Claimant’s breaches and/or anticipatory 
repudiation. The Claimant commenced 
arbitration proceedings with the International 
Centre for Dispute Resolution (“ICDR”) and sought 
emergency relief, including injunction relief and 
enforcement of post-termination provisions of the 
franchise agreements.

An emergency arbitration then proceeded, 
with three weeks elapsing from the time of 
the Claimant’s application for an emergency 
arbitration award to the date of the emergency 
arbitrator granting the award (“Emergency 
Award”). The Emergency Award was issued by the 
arbitrator on 15 June 2022, with the Claimant filing 
an application to enforce the Emergency Award 
in Singapore 2 weeks later on 29 June 2022.

Shortly after, the Singapore Court granted 
the Claimant permission to enforce the 
Emergency Award in Singapore on an ex parte 
basis (“Enforcement Order”). The Defendant 
subsequently applied to set aside the 
Enforcement Order on a number of grounds 
and raised the issue of “whether section 29 of 
the IAA applied to awards made by emergency 
arbitrators”.

Parties’ arguments
Amongst other things, the Defendant argued 
that foreign emergency awards could not be 
enforced in Singapore. This issue as to whether 
Singapore would enforce foreign emergency 
awards has often been debated because the 
amendments made to the Singapore International 
Arbitration Act in 2012, which amended the 
definition of “arbitral tribunal” to include “an 
emergency arbitrator”, did not apply to Part 3 
of the IAA which deals with the enforcement of 
foreign arbitral awards. As such, the Defendant 
ran the argument that the legislative intent was for 
emergency awards to be excluded from Part 3 of 
the IAA.

The Court rejected the Defendant’s argument that 
an interim award made by a foreign emergency 
arbitrator is not enforceable in Singapore. The 
Court analyzed the meaning of ‘foreign award’ 
under the IAA and in adopting a purposive 
interpretation approach, held that it included 
awards made by emergency arbitrators.

Purposive interpretation of the 
IAA
For the purposive interpretation of section 27(1) 

Singapore Court decides that interim awards 
made by an emergency arbitrator in a foreign 

seated arbitration can be enforced in Singapore
By Prakaash Silvam and Tan Yu Hang

of the IAA, the court placed reliance on the 
Singapore Court of Appeal decision in Tan 
Cheng Bock v Attorney-General [2017] 2 SLR 850 
(“Tan Cheng Bock”), which adopted a three-
step approach for purposive interpretation of a 
legislative provision:

1. Ascertain the possible interpretations of the 
provision, having regard to the text of the 
provision and its context within the written 
law as a whole.

2. Ascertain the legislative purpose or object of 
the statute.

3. Compare the possible interpretations of the 
text against the purpose or objects of the 
statute.

The Court went through the three steps giving 
purposive interpretation of the 2012 amend-
ment to IAA to ascertain the actual intent of 
the Singapore Parliament behind effectuating 
the 2012 amendment. For step one, the court 
observed that even though section 27(1) of the 
IAA does not define ‘arbitral tribunal’, the text 
of section 27(1) can be interpreted to include 
emergency arbitrators. While dealing with step 
two, the court considered the amendment to 
the definition of ‘arbitral tribunal’ in section 2(1) 
of the IAA to include emergency arbitrators and 
the definition of ‘arbitral award’ in section 27(1) 
to include orders or directions made or given in 
respect of matters set out in section 12(1)(c) to (i) 
of the IAA.

The court observed that the intent of the leg-
islature behind amending IAA in 2012 was to 
include foreign interim awards by emergency 
arbitrators. The court therein placed reliance on 
the press release of the Ministry of Law dated 
8th March 2012, wherein it was stated that the 
Bill ought to give the same legal status to emer-
gency arbitrators as that to an ordinary arbitral 
tribunal and the awards/orders made by them in 
a foreign or local arbitration to be enforceable 
under IAA. The court also clarified foreign arbitra-
tion to mean foreign seated arbitration.

That the Singapore Parliament intended for the 
IAA to encompass orders made by emergen-
cy arbitrators can also be evidenced in the 
second reading speech of the Minister for Law, 

https://www.elitigation.sg/gd/s/2022_SGHC_249
https://www.elitigation.sg/gd/s/2022_SGHC_249
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K Shanmugam, which was given on 9 April 2012 
in pursuance of the International (Amendment) 
Bill 2011. Although this does not appear to have 
been relied upon by the parties or referenced 
in the judgment of CVG v CVH, it nevertheless 
renders support to the purposive interpretation 
of section 2(1) read with section 27(1) of the IAA. 
In his speech, the Minister clearly stated that one 
of the purposes of the 2012 amendment was to 
recognize emergency arbitrators. By virtue of the 
amendment to the IAA, section 27 was made 
to include interim measures made by an arbitral 
tribunal under section 12 (1)(c) to (i), whereas 
section 2(1) was amended to include emergency 
arbitrator in the definition of ‘arbitral tribunal’.

The court then held that the requirement under 

step three is met as the interpretation of the term 
‘arbitral award’ in section 27(1) of the IAA to 
include emergency arbitrators is consistent with 
the legislative purpose of the statute.

Key takeaway
CVG v CVH confirms that the Singapore Courts 
will enforce emergency awards made in a foreign 
seated arbitration. This is a welcome decision, 
particularly given the lack of consensus in other 
jurisdictions. For example, in jurisdictions like India 
and the United States, there is still some uncertain-
ty as regards to the enforceability of emergency 
awards made in foreign seated arbitration.
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The separability principle 
explained

As the Court of Appeal in DHL v Gemini noted, the 
separability principle is an important concept for 
arbitration lawyers, although it may be questioned 
how many business people who include an 
arbitration clause in their contracts are aware that 
it exists.1 The separability principle is provided for 
in statute, in Art 16 of Schedule One of the Arbitration 
Act 1996 (NZ) and section 7 of the UK Act.

The separability principle means that the invalidity 
or rescission of the main contract does not 
necessarily entail the invalidity or rescission of the 
arbitration agreement. The arbitration agreement 
is a distinct agreement and can be void or 
voidable only on grounds which relate directly to 
the arbitration agreement.2 This means the arbitral 
tribunal might be ‘open for business’ even if the 
principal contract is not concluded.

Section 7 of the Arbitration Act 1996 (UK) was the 
mainstay of Gemini’s argument in both Courts. It 
holds:

Separability of arbitration agreement

Unless otherwise agreed by the parties, 

1  DHL Project & Chartering Ltd v Gemini Ocean Shipping Co. Ltd [2022] EWCA Civ 1555 at [43].
2  Fiona Trust & Holding Corp v Privalov [2007] UKHL 40, [2007] 4 All ER 951 at [17] per Hoffmann LJ. This pas-
sage was cited with approval in Carr v Gallaway Cook Allan [2014] NZSC 75, [2014] 1 NZLR 792 at [43]. See further 
Sir D Willams & A Kawharu Williams and Kawharu on Arbitration (2nd ed LexisNexis, Wellington 2017) at 4.11. 
3  At [1].
4  At [1].

an arbitration agreement which forms 
or was intended to form part of another 
agreement (whether or not in writing) shall 
not be regarded as invalid, nonexistent or 
ineffective because that other agreement 
is invalid, or did not come into existence or 
has become ineffective, and it shall for that 
purpose be treated as a distinct agreement.

The background facts: DHL v 
Gemini

The background to the case is straightforward.
DHL and Gemini were charterparties who reached 
a simple agreement subject shipper/ receiver’s 
approval,3 (a condition precedent involving 
the approval of two third parties), for a putative 
journey from Australia to China in September 2020. 

The agreement had an arbitration clause in it, for 
an arbitration to be heard in London with English 
law to apply. The arbitration agreement conferred 
jurisdiction on a sole arbitrator to determine 
whether a charterparty existed.4 The ‘subject’ 
was never lifted and neither a contract nor an 
arbitration agreement were ever concluded. 
Gemini referred the matter to an arbitral tribunal 

Separability and arbitral tribunals being 
‘open for business’?

In DHL Project & Chartering Ltd v Gemini Ocean Shipping Co. Ltd [2022] EWCA Civ 1555 
(DHL v Gemini), the Court of Appeal of England and Wales dealt with the separability prin-

ciple. The principle deals with the existence of an arbitration agreement in an invalid or 
rescinded contract.

By Richard Pidgeon

https://www.bailii.org/ew/cases/EWCA/Civ/2022/1555.pdf
https://www.legislation.govt.nz/act/public/1996/0099/latest/DLM405737.html?search=ad_act__arbitration+act_1996___25_ac%40bn%40rn%40dn%40apub%40aloc%40apri%40apro%40aimp%40bgov%40bloc%40bpri%40bmem%40rpub%40rimp_ac%40ainf%40anif%40bcur%40rinf%40rnif_a_aw_
https://www.legislation.govt.nz/act/public/1996/0099/latest/DLM405737.html?search=ad_act__arbitration+act_1996___25_ac%40bn%40rn%40dn%40apub%40aloc%40apri%40apro%40aimp%40bgov%40bloc%40bpri%40bmem%40rpub%40rimp_ac%40ainf%40anif%40bcur%40rinf%40rnif_a_aw_
https://www.buildingdisputestribunal.co.nz/wp-content/uploads/2019/09/CARR-v-GALLAWAY-COOK-ALLAN-2014-NZSC-75-20-June-2014.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2022/1555.pdf
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which met in the absence of DHL (as it so 
happened).5 The arbitrator awarded Gemini 
damages of USD 283,416.21 for repudiatory 
breach by DHL and made orders for payment of 
costs.

DHL applied to the High Court under section 67 
of the Arbitration Act 1996 (UK) on the basis the 
arbitrator lacked substantive jurisdiction, seeking 
to set aside the award. In the alternative, DHL 
appealed under section 69 on a point of law, 
submitting the subject clause was not qualified by 
other contract terms.

The High Court: condition 
precedent not lifted, neither 
contract nor arbitration 
agreement were concluded
Justice Jacobs decided the High Court matter in 
March 2022 (DHL Project & Chartering Ltd v Gemini 
Ocean Shipping Co. Ltd [2022] EWHC 181 (Comm)) 
on the basis (as a rehearing under section 67):

• The principal contract was subject to shipper/ 
receiver’s approval: which was found at the 
start of the agreement and affected the full 
bundle of rights and obligations under the 
agreement.

• Importantly, the ‘subject’ clause was 
unqualified by other terms in the same 
contract.6

• The ‘subject’ created a precondition to the 
contract,7 which was never lifted.

• The section 67 argument turned on whether a 
binding arbitration agreement was reached, 
not whether a binding charterparty contract 
was concluded.

5  At [24].
6  This followed Nautica Marine Ltd v Trafigura Trading LLC (The “Leonidas”) [2020] EWHC 1986 (Comm) as to 
the nature and effect of a ‘subject’ of this type.
7  At [65]; this followed Hyundai Merchant Marine Company Limited v Americas Bulk Transport Limited (The 
“Pacific Champ”) [2013] EWHC 470 (Comm), [2013] 2 Lloyd’s Rep 320, in holding that a “subject” of this type created a 
precondition to the conclusion of a binding arbitration.
8  DHL Project & Chartering Ltd v Gemini Ocean Shipping Co. Ltd [2022] EWHC Civ 181 at [93]; and unlike in 
Heli-Flight New Zealand Ltd v Massey University HC Auckland Civ-2005-404-4855 per Harrison J, where he held an 
agreement to arbitrate survived termination of contract.
9  At [33].
10  At [80].

• No contract (and here no arbitration 
agreement on the facts) had been formed. 

• The arbitrator who awarded damages to 
Gemini did not have substantive jurisdiction. 

• The arbitrator’s award was set aside: Gemini 
could not rely on the doctrine of separability of 
arbitration clauses.

Gemini had argued the ‘subject’ clause was a 
condition subsequent and that permission for its 
fulfillment could not be unreasonably withheld. 
The section 69 issue was not dealt with, as the 
section 67 issue carried the day. The arbitration 
agreement was here not a mini agreement 
which is in some way divorced from the “main” 
agreement.8

Gemini sought to appeal the High Court decision 
and Justice Jacobs granted leave to appeal, as 
the consideration of section 67 of the UK Act was 
a matter of public importance. 

The Court of Appeal: the 
separability principle was not 
persuasive in DHL v Gemini 

In the Court of Appeal, DHL supported the 
reasoning of Justice Jacobs in the High Court.9

On 24 November 2022, the Court of Appeal issued 
its decision, which effectively confirmed the 
lower court decision. For the unanimous Court of 
Appeal, Lord Justice Males wrote regarding the 
‘subject’ term that:10

…Commercial parties would reasonably 
expect such a “subject” to apply to 

https://www.nziac.com/
https://www.legislation.gov.uk/ukpga/1996/23/section/67
https://www.legislation.gov.uk/ukpga/1996/23/section/67
https://www.legislation.gov.uk/ukpga/1996/23/section/69
https://www.bailii.org/ew/cases/EWHC/Comm/2022/181.pdf
https://www.bailii.org/ew/cases/EWHC/Comm/2022/181.pdf
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Comm/2020/1986.html&query=Nautica+Marine+Ltd+v+Trafigura+Trading+LLC
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Comm/2013/470.html&query=(%22.2013.)+AND+(EWHC)+AND+(470%22)
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Comm/2013/470.html&query=(%22.2013.)+AND+(EWHC)+AND+(470%22)
http://www.nzlii.org/cgi-bin/sinodisp/nz/cases/NZHC/2005/309.html?query=%20Heli-Flight%20New%20Zealand%20AND%20Massey%20University.
https://www.bailii.org/ew/cases/EWCA/Civ/2022/1555.pdf
https://www.bailii.org/ew/cases/EWCA/Civ/2022/1555.pdf
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the whole proposed contract and not 
to everything apart from the proposed 
arbitration clause.

The Court clarified that an arbitration agreement 
is a contract like any other,11 and the primary issue 
is whether a contract has been formed in the first 
place;12 that is, it was a contract formation case,13 
not a contractual validity case. The Court agreed 
with DHL’s submission that if there is no binding 
arbitration agreement, there is nothing to which 
the separability principle can apply.14

The separability principle gave no comfort here 
to Gemini, as the principal contract was never 
formed and on the facts of the case no valid 
arbitration clause existed:15

One-stop shopping is all very well, but if the 
parties have not entered into an arbitration 
agreement, the shop is not open for business 
in the first place.

This result would not affect the general ability to 

11  At [75].
12  At [57], [75] and [80].
13	 	At	[66]–[67]	and	[72],	citing	BCY v BCZ [2016] SGHC 249,	[2016]	2	Lloyd’s	Rep	583;	the	BCY	case	is	what	Males	LJ	
described	in	DHL v Gemini as	the	“clearest”	non-application	of	the	separability	principle.
14  At [57].
15  At [75].
16	 	At	[28]	and	[29];	and	DHL Project & Chartering Ltd v Gemini Ocean Shipping Co. Ltd	[2022]	EWHC	Civ	181	at	
[126].
17  Such as using New Zealand Dispute Resolution Centre’s model clauses.

hold ad hoc arbitrations as to whether a binding 
contract had been formed, without prejudice to 
other rights. 

Conclusion 

The arbitration agreement is the foundation of 
the arbitrator’s authority to decide anything. 
DHL v Gemini was a case on the formation of the 
contract: it was never formed. That is distinct from 
the validity of the contract where an arbitration 
clause is present and effective and is not directly 
impeached.

The arbitration agreement and proposed 
charterparty stood or fell together in this case.16

The facts of the case and the terms of the 
contract are crucial, as ever. Specific drafting is a 
must,17 as is the factual matrix of the negotiations 
as to whether the condition precedent (if 
unfulfilled) will prevent an arbitration agreement 
from being effective and prevent the arbitral 
tribunal from being open for business.
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3 for the price of 1
English Commercial Court issues guidance on: (i) what constitutes an “award” (ii) whether 
a cross-claim under a difference ontract can fall within an arbitrator’s jurisdiction, and (iii) 

the circumstances in which the Court will order compliance with a Peremptory Order

By Craig Tevendale and Liz Kantor 

In the case of RQP v ZYX, the English Court has 
issued a jam-packed judgment on three important 
issues. In dismissing RQP’s three applications, Mr 
Justice Butcher has provided guidance on the 
circumstances in which (i) an arbitrator’s decision 
will constitute an “award” which is capable of 
being challenged under the English Arbitration 
Act (the Act); (ii) a cross-claim arising out of a 
separate contract falls within the scope of an 
arbitration clause and (iii) the Court will enforce a 
peremptory order under s42 of the Act.

Background

ZYX commenced a London-seated LCIA 
arbitration against RQP concerning various issues 
under a License Agreement. A complicated 
procedure ensued, centering around two main 
issues: “jurisdictional issues” and “security issues”.

Jurisdictional issues

In its Response to the Request for Arbitration, 
RQP raised certain jurisdictional issues regarding 
whether some of the claims fell within the scope of 
the arbitration clause. In response, ZYX also made 
an objection to a cross-claim brought by RQP 
whereby it sought to set off sums owing from ZYX 
to RQP under a different agreement (the Second 
Consultancy Agreement) against any sums it 
owed to ZYX in this dispute.

In March 2021 during what he called a “Mid-
Stream Case Management Conference” 
(MSCMC), the Sole Arbitrator gave some oral 
“comments” on RQP’s jurisdictional objections. He 
subsequently sent an email to the parties stating 

that “Because of the many intertwined issues, 
I made a point not to decide on jurisdictional 
objections at this stage and restricted myself to 
comment, and to a statement that the issues of 
jurisdiction will be dealt with as the arbitration 
continues“. In the same email, he also confirmed 
his oral comments in writing “for the sake of good 
order“.

In late March 2021, RQP issued a claim under s67 
of the English Arbitration Act (the Act) to set aside 
what it referred to as the “Arbitrator’s Award on 
Jurisdiction”.

Security issues

Separately but also in March 2021, ZYX made 
an application for security on the basis that 
RQP had been dissipating assets. In granting the 
application, the Sole Arbitrator ordered RQP to (i) 
issue a bank guarantee in favour of ZYX or make 
a deposit in the sum of over USD 10M as security 
for any future award issued in favour of ZYX and 
(ii) provide security for a future costs award in the 
sum of USD 250,000. RQP subsequently stated that 
it would not be able to make payment of the cash 
deposits or obtain the bank guarantees.

ZYX then sought a peremptory order under s41(5) 
of the Act to the effect that RQP should issue a 
bank guarantee or provide a deposit as security 
for a future award, as ordered by the Arbitrator.

The Arbitrator granted the order (the Peremptory 
Order).

However, in the meantime, RQP contended 
that it had learned of conduct on the part of 
ZYX which it said constituted a breach of the 

https://www.elitigation.sg/gd/s/2016_SGHC_249
https://www.nzdrc.co.nz/arbitration/arbitration-model-clause/
https://www.bailii.org/ew/cases/EWCA/Civ/2022/1555.pdf
https://www.bailii.org/ew/cases/EWHC/Comm/2022/2949.html
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arbitration agreement. Based on this contention, 
RQP terminated the arbitration agreement and 
did not provide the security. In spite of this, RQP 
still advanced its s67 application, but stated that it 
was doing so “solely for the purpose of seeking a 
determination as to the scope of the Arbitrator’s 
jurisdiction at the commencement of the Claim“.

The Arbitrator granted permission to ZYX to a make 
an application for enforcement of the Peremptory 
Order (under s42(2)(b) of the Act).

Decision
1. Was there an “award”?

It is established authority that the court does not 
have the power to review interlocutory decisions 
which are not awards (see Republic of Uganda v Rift 
Valley Railways (Uganda) [2021] EWHC 970 (Comm). 
Consequently, the first question for the court was 
whether the Arbitrator’s comments at the MSCMC 
and his written follow-up constituted an “award”.

Referring to the guidance in ZCCM Investments 
Holdings v Kanshanshi Holdings PLC [2019] 
EWHC 1285 (Comm), Mr Justice Butcher made 
the following comments on awards versus 
interlocutory decisions:

• The Court will look at substance over form. 
However, the arbitral tribunal’s own description 
of the decision is relevant, though not 
conclusive.

• It is relevant to look at how the reasonable 
recipient would have reviewed the decision, 
considering the objective attributes of the 
decision. Mr Justice Butcher also formed 
the view that a reasonable recipient would 
consider whether the decision complies with 
the formal requirements for an award under 
any applicable rules, and that it must be 
assumed that the reasonable recipient had all 
the information available to the parties and 
tribunal when the decision was made.

• Factors in favour of a decision being an award 
are if the decision (i) is final in the sense that it 
disposes of the matters submitted to arbitration 
so as to render the tribunal “functus officio” 

(i.e, their mandate has expired in relation to 
the relevant issue addressed by the decision), 
and (ii) deals with the substantive rights and 
liabilities of the parties rather than purely 
procedural issues.

Based on these factors, Mr Justice Butcher 
concluded that there was no award, given that 
the Arbitrator (i) had specifically stated that he 
was only making preliminary comments (ii) did not 
comply with the formal requirements for an award 
under the LCIA rules and (iii) did not call the 
decision an award. It was therefore not necessary 
to consider the detail of the s67 challenge.

2. Did the cross-claim fall within the 
jurisdiction of the arbitrator?

Even though there was no award, the judge still 
went on to consider (on an obiter basis) whether 
RQP’s cross-claim, which was essentially a ” set-
off”, fell within the arbitration clause. This involved 
considering whether it was a “transaction set-off” 
(a cross-claim arising out of the same or closely-
related transaction) or an “independent set-off” 
(which does not require any relationship between 
the transactions out of which the cross-claims 
arise). The judge added that a transaction set-off 
was an equitable set-off which usually meant 
that it was necessary to show that it would be 
manifestly unjust to enforce a payment without 
taking into account the cross-claim.

Based on the facts, the judge expressed the view 
that the cross-claim was not sufficiently closely 
connected with the claim, because: (i) it arose 
out of a separate agreement with an inconsistent 
jurisdiction clause (ii) the two agreements were 
between different parties and the Second 
Consultancy Agreement was entered into more 
than 2 years before the License Agreement and 
(iii) it was not manifestly unjust to consider ZYX’s 
claim without taking into account the cross-claim.

3. Enforcement of peremptory order under 
s42 of the Act

As a preliminary point, the judge needed to 
consider whether the word “tribunal” in s42 of the 
Act could include a tribunal whose jurisdiction is 

“It is established 
authority that the 
court does not 
have the power to 
review interlocutory 
decisions which are 
not awards”

https://www.bailii.org/ew/cases/EWHC/Comm/2021/970.html
https://www.bailii.org/ew/cases/EWHC/Comm/2021/970.html
https://www.bailii.org/ew/cases/EWHC/Comm/2019/1285.html
https://www.bailii.org/ew/cases/EWHC/Comm/2019/1285.html
https://www.bailii.org/ew/cases/EWHC/Comm/2019/1285.html


www.nzdrc.co.nz42 43www.nziac.com

First published on the HSF arbitration blog.

For more information, please contact Craig Tevendale, Partner, Liz Kantor, Professional Support Lawyer, 
or your usual Herbert Smith Freehills contact.

subject to challenge. The judge concluded that 
it could. A key factor on which the judge based 
his decision was that it is open to a tribunal to 
defer a decision on its jurisdiction to an award on 
the merits, but it may still need to ask the court 
to make an order requiring compliance with a 
peremptory award.

The judge then went on to conclude that it was 
appropriate to make an order under s42 in this 
case. The starting point was that the court will 
generally seek to support the arbitral process and 
will not ordinarily seek to review the decision of the 
arbitral tribunal. Moreover, the Peremptory Order 
was appropriate in this case because:

• The order was made in response to non-
compliance with an order which had persisted 
for a considerable length of time (from August 
2021 to October 2022).

• RQP’s contention that it did not have the 
money to pay was explicitly considered by the 
Arbitrator and indeed was the reason given for 
ordering security in the first place.

• There had been no material change of 
circumstances since the Arbitrator made 
the order, despite RQP’s protestations of 
impecuniosity.

As a final point, the judge needed to consider 
RQP’s argument that the Arbitrator no longer 
had jurisdiction given the repudiatory breach it 
contended, which, RQP argued, was a material 

change in circumstances.  The judge concluded 
that the fact that the jurisdiction of the tribunal 
was contested was not of itself a good reason 
to refuse an order under s42, as there are other 
circumstances where the court can make orders 
which seek to support the arbitral process even 
where jurisdiction is contested, such as under 
sections 70(6), 70(7) and 67 of the Act.

Comment

All three of these decisions are consistent with 
the principle of judicial minimalism – the courts 
will only interfere in an arbitration to the extent 
necessary to support the arbitral process. 
That includes giving short shrift to attempts to 
circumvent procedural orders and decisions. In 
doing so, the court provided useful guidance on 
the distinction between orders on the one hand 
(which cannot be challenged on the basis of lack 
of jurisdiction or enforced under the New York 
Convention) and awards on the other.

This case is also a rare but important example 
of both the willingness on the part of arbitrators 
to grant security for claim in appropriate 
circumstances and the use of s42 of the Act 
by the courts to ensure that orders (rather than 
awards) still bite. Indeed, the Law Commission’s 
consultation paper on the English Act asks 
whether s42 could be a means of enforcing 
emergency arbitrator orders too, such that this 
provision may receive greater attention in future.
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