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Tēnā koutou

Welcome to the 32nd issue of ReSolution®. As we head into the winter months here in New 
Zealand, our latest issue of ReSolution provides our readers with a wealth of interesting information 
and articles to explore.

From highlighting the importance of certainty when it comes to determining the law that applies 
to an international arbitration agreement, to considering what is needed to get a foot in the door 
when leave is needed from the court to appeal an arbitral award and the issue of State immunity 
in investor-State arbitrations, our authors take you through a wide range of topical and pertinent 
issues relevant to all involved in the world of private commercial dispute resolution.

Our Case in Brief contributors provide us with a useful overview of two recent cases: Arjowiggins 
KHK2 Ltd v X Co and Husky Food Importers & Distributors Ltd v JH Whittaker & Sons Ltd. In 
Arjowiggins, we see a rare display of intervention from the Hong Kong Court of First Instance 
setting aside an arbitral award and in Husky we get a lesson in the value of careful drafting with 
respect to the incorporation of standard terms of trade. In the latter, it is also encouraging to 
see the parties’ agreement to arbitrate in New Zealand under the auspices of the New Zealand 
International Arbitration Centre (NZIAC) being upheld by the Ontario Superior Court of Justice.

For those more interested in the lifestyles of the rich and famous, Maria Cole and Michelle 
Rubaduka take us through a recent English Court of Appeal case where a company that acquired 
the Beverly Hills Polo Club trademark was found to be bound by an arbitration clause in an 
agreement entered into by the trademark’s predecessor owner. 

As always, we are grateful for the contributions to ReSolution and I would like to take the 
opportunity to thank each of our contributors. In this issue, we feature articles from our own 
Knowledge Management team and panel of practitioners as well as from external authors across 
the globe, including authors from Herbert Smith Freehills, Willkie Farr & Gallagher LLP, and the team 
at CMS Law-NowTM.

Contributions of articles, papers, and commentary for future issues of ReSolution are always 
welcome. I do hope you find this issue interesting and useful. Please feel free to distribute 
ReSolution to your friends and colleagues – they are most welcome to contact us if they wish to 
receive our publications directly.

Ngā mihi nui

Nā Catherine Green
Editor

https://www.nzdrc.co.nz/resources/resolution/
https://www.nzdrc.co.nz/resources/resolution/
http://Subscribe to ReSolution
http://Subscribe to ReSolution
https://www.linkedin.com/company/nzdrc/mycompany/?viewAsMember=true
https://www.facebook.com/nzdrc.co.nz
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ReSolution in Brief
Low success rate for challenges to 
arbitral awards in English courts 

The statistics published in the latest report from 
the English Commercial Court show that there 
continues to be a very high threshold for a 
successful challenge of an arbitral award in the 
English courts. 

The report sets out the number of challenges to 
arbitration awards reaching the Commercial 
Court, the grounds for such challenges and the 
success rate of those claims between 2020 and 
2021. 

A quarter of the Commercial Court’s 
applications in 2020–2021 were arbitration-
related matters, the majority of which were 
challenges to arbitral awards. Most challenges 
were brought for lack of jurisdiction, procedural 
irregularity or appeals on points of law. As in 
previous years, there was an extremely low 
success rate for challenge on any of these 
grounds.  

The latest report shows that the success rate 
for challenges to arbitral awards remains 
consistently low, and the Court’s approach 

remains that of non-intervention in arbitral 
matters. 

You can view the Commercial Court Report 
2020-2021 here.   

 ICSID amends rules for 
investment dispute arbitrations 
Amendments to the International Centre for 
Settlement of Investment Disputes (ICSID) 
arbitration rules will come into effect on 1 July 
2022. 

The rules govern procedures in investment 
dispute arbitrations between businesses and 
nations under the ICSID Convention. 

The amendments aim to increase transparency, 
modernise and simplify proceedings, and 
embrace technology to make the arbitration 
process more time and cost-effective. Some 
notable amendments include:

•	 Deemed consent to the publication of 
awards/decisions if neither party objects 
within 60 days

•	 Presumption in favour of public hearings 
unless either party objects

https://www.judiciary.uk/publications/commercial-court-annual-report-2020-21-published/
https://www.judiciary.uk/publications/commercial-court-annual-report-2020-21-published/
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•	 Disclosure requirements where third 
parties are providing funding for 
proceedings 

•	 Non-exhaustive list of factors to consider 
in assessing costs, including the conduct 
of the parties and reasonableness of 
costs claimed 

•	 Decisions on costs must be reasoned and 
form part of the award

•	 Tribunal has the power to order security 
for costs

•	 Tribunal to consider the urgency and 
necessity of any provisional measures 
sought and the effect on each party

•	 Expedited procedure available with 
shortened timeframe, strict time limits in 
procedural schedule and page limits for 
submissions 

•	 Documents and submissions must be filed 
electronically

•	 Case management conferences are 
required to identify agreed and disputed 
facts and issues

•	 Tribunal must render its award within 240 
days of the last submissions

You can find the revised rules at https://icsid.
worldbank.org/. 

Enforcement order against Libya 
upheld despite breach of duty of 
disclosure 
In General Dynamics United Kingdom v The 
State of Libya [2022] EWHC 501 (Comm), Libya 
challenged an enforcement order issued by the 
English High Court of an ICC arbitration award. 

Libya argued for the enforcement order to 
be set aside because General Dynamics had 
breached its duty of full and frank disclosure to 
the Court during the ex parte application for 
the enforcement order. It was argued that, as 
the application had been conducted without 
representation by Libya, General Dynamics had 
been under a duty to raise the issue of Libya’s 
immunity from the jurisdiction of the UK courts 
under the UK’s State Immunity Act 1978 as an 
arguable defence on its behalf.

The English High Court held that General 
Dynamics should have raised the immunity issue 
to provide the Court with all facts necessary 
to consider. However, it found that the non-
disclosure had not been deliberate and had not 
influenced the outcome of the application. The 
Court reasoned that, since Libya had agreed 
to submit the dispute to arbitration, it could 
not claim adjudicative immunity in subsequent 
enforcement proceedings. 

In these circumstances, the Court found that 
while there had been a minor breach of the 
duty of disclosure during the application, this 
had not prejudiced Libya and did not justify 
the setting aside of the enforcement order. 
However, it required General Dynamics to bear 
its own costs for the application because of 
its failure to observe the duty of full and frank 
disclosure. 

Hong Kong court refuses security 
as a condition for adjournment 
 
In A v B [2022] HKCFI 607, the Hong Kong Court 
of First Instance considered whether it was 
required to order security as a condition of 
adjournment of enforcement proceedings of a 
Dutch arbitral award, pending the outcome of 
an application to the Dutch courts to set aside 
the award.

The Netherlands Arbitration Institute had issued 
an award of US $130 million against Company 
B for breach of a software licence agreement. 
Company B applied to the Amsterdam Court 
of Appeal to have the award set aside, 
arguing that although it had signed the licence 
agreement, it was not a party to it and could 
therefore not breach it or be bound by its 
arbitration agreement.

Meanwhile, in Hong Kong, Company A was 
granted an enforcement order. Company B 
applied to the Hong Kong Court to adjourn 
the enforcement proceedings pending 
the outcome of the Dutch setting aside 
proceedings. Company A sought an order for 
security as a condition for the adjournment. 

The Hong Kong Court considered the case 
law and concluded that the arbitral award 
must be manifestly valid to impose security as 
a condition for adjournment. In applying this 
test, it reasoned that Company B had a realistic 
prospect of success in the Dutch setting aside 
proceedings. Since the licence agreement 
was governed by Dutch law, the Dutch courts 
were the more competent forum to determine 
the issues in dispute. It held that it could not 
conclude that the Dutch arbitral award was 
either manifestly valid or manifestly invalid, and 
there was no evidence that Company A would 
be prejudiced by adjournment without security. 

 
On this basis, the Hong Kong Court adjourned 
the enforcement proceedings without ordering 
security as a condition. 

https://icsid.worldbank.org/
https://icsid.worldbank.org/
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Comm/2022/501.html
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Comm/2022/501.html
https://www.hklii.org/eng/hk/cases/hkcfi/2022/607.html
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Hong Kong and Singapore law 
reforms to allow success-based 
fees
Law reforms on outcome-based fee 
arrangements in Hong Kong and Singapore are 
set to bring these countries into line with other 
major arbitral centres.

Until now, Hong Kong and Singapore have 
prohibited lawyers and their clients from 
agreeing to success-based fee arrangements 
for arbitration work.  

However, under proposed reforms in Hong 
Kong, a Bill has now been published that, if 
passed, will allow lawyers and their clients to 
agree to a range of alternative outcome-
related fee arrangements for arbitrations. This 
would include conditional fee agreements, 
damage-based agreements and hybrid 
damaged-based agreements. 

In Singapore, reforms have already come into 
effect to permit conditional fee arrangements, 
although damages-based agreements remain 
prohibited.

UK company succeeds in limiting 
liability for £30 million losses to 
just £3,225.06 
In Benkert UK Limited v Paint Dispensing Limited 
[2022] CSOH 17, Scotland’s Outer House of the 
Court of Session upheld a contractual limitation 
of liability clause, which reduced a negligent 
party’s liability for losses of almost £30 million to 
a mere £3,225.06. 

The case concerned a fire at Benkert’s industrial 
premises. The Court concluded that PDL’s 
negligence caused the fire and that PDL had 
breached its contractual and common law 
duties to Benkert.  

However, PDL argued that under the terms of 
the limitation of liability clause contained in its 
maintenance and repair contract with Benkert, 
it could not be held liable for the full amount of 
Benkert’s losses. 

The Court considered whether the 
limitation clause in the contract met all of 
the requirements of the statutory test of 
reasonableness under section 11 of the Unfair 
Contract Terms Act 1977. On analysis, it 
concluded that it did indeed meet the statutory 
requirements and was therefore a reasonable 
contract term. 

As a result, Benkert could only recover a mere 
£3,225.06 of its losses from PDL. 

Malaysian court clarifies its 
power to impose conditions to 
stay proceedings 
 
The Malaysian High Court has clarified the 
limitations on the courts’ powers to impose 
conditions to a stay of proceedings, pending 
arbitration under Malaysia’s Arbitration 
Act 2005. In Lion Pacific Sdn v Pestech 
Technology Sdn Bhd (High Court Suit No: 
BA-22NCvC-85-02/2021) the Court refused 
to require a party to pay its share of the 
arbitration deposit as a condition to staying 
the proceedings, concluding that it had no 
jurisdiction to do so.  

Section 10 of the Act provides that a court 
may stay proceedings and refer the parties 
to arbitration where a matter is the subject of 
an arbitration agreement. It provides that the 
court may impose any conditions to the stay of 
proceedings that it deems fit. 

In this case, Lion requested that the Court use its 
power under section 10 to impose a condition 
that Pestech pay their share of the deposit for 
arbitration.

The Court held that its power under section 10 
to impose any conditions it thinks fit is limited 
by sections 8 and 44 of the Act, which set 
out matters reserved to the jurisdiction and 
discretion of the arbitral tribunal. The costs 
and expenses of arbitration are among these 
reserved matters. 

As payment of the deposit fell within the scope 
of costs and expenses of arbitration, this was 
reserved exclusively to the arbitral tribunal’s 
jurisdiction. Accordingly, the Court had no 
power to impose it as a condition in staying the 
proceedings. 

New York Convention on 
arbitration enters into force in 
Iraq 
In our last issue of ReSolution, we reported 
that Iraq had become the latest State to ratify 
the 1958 United Nations Convention on the 
Recognition and Enforcement of Foreign Arbitral 
Awards (commonly known as the New York 
Convention). 

https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2022csoh17.pdf?sfvrsn=2822c299_1
https://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/pdf-docs-for-opinions/2022csoh17.pdf?sfvrsn=2822c299_1
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The New York Convention is the cornerstone 
of the international arbitration system, by 
which ratifying States agree to give effect 
to arbitration agreements between parties 
to a dispute and to recognise and enforce 
arbitration awards made in other States. 

The Convention has now entered into force 
in Iraq effective 9 February 2022, making Iraq 
the 169th State Party. Iraq’s accession to the 
Convention is part of a range of civil law reforms 
intended to assist with its reconstruction and 
economic recovery by encouraging foreign 
investment. 

However, there remain some unanswered 
questions as to how conflicts between Iraq’s 
domestic arbitration law and the purposes of 
the New York Convention will be resolved and 
the approach that the Iraqi judiciary will take in 
interpreting the Convention. 

On 4 May 2022 Turkmenistan also acceded, with 
the Convention set to come into force there 
on 2 August 2022 and making it the 170th State 
Party.

Further information about the New York 
Convention is available on the UNCITRAL 
website.

UK court holds COVID-19 was a 
force majeure event 
In the recent English case European Professional 
Club Rugby v RDA Television LLP [2022] EWHC 
50 (Comm) the Commercial Court considered 
whether the COVID-19 pandemic triggered the 
force majeure clause in a pre-COVID media 
rights agreement between the parties.

RDA Television had terminated the contract 
to broadcast the 2018–2022 European Rugby 
Champions Cup and European Rugby 
Challenge Cup on the grounds that the 
outbreak had triggered the force majeure 
provisions. EPCR disagreed and sued for 
wrongful repudiation. 

The Court concluded that the COVID-19 
pandemic fell within the scope of the terms 
“epidemic” and “beyond the control of a 
party affecting the performance by that party 
of its obligations under this agreement” in the 
contract’s definition of a force majeure event. 

The Court held that RDA could validly terminate 
the contract.

In dismissing EPCR’s arguments, the Court further 
held that a party seeking to terminate the 
contract under the force majeure provisions 

may do so even where both parties are 
affected by the force majeure event. 

This case adds to the small handful of cases 
addressing the effects of the COVID-19 
pandemic on force majeure clauses.

Arbitration for COVID-related 
commercial rent disputes in 
England and Wales 
The Commercial Rent (Coronavirus) Act 2022 
came into force in England and Wales on 24 
March 2022. The Act introduces a statutory 
arbitration scheme to resolve unpaid rent debt 
disputes between commercial landlords and 
tenants attributable to mandatory business 
closures during the pandemic. 

The Act replaces the general moratorium which 
temporarily restricted landlords’ usual access 
to remedies for non-payment of these debts. 
It extends the restriction on access to these 
remedies for a further six months, allowing 
the parties to either come to an agreement 
themselves or refer the matter to arbitration.

If the parties cannot agree, either may refer 
the matter for binding determination by an 
arbitrator, who has the power to award relief for 
payment. The Act provides a specific arbitration 
procedure for these disputes which differs from 
usual arbitration practice. 

The new scheme aims to encourage landlords 
and tenants to agree to share the burden of 
such debts where businesses are unable to pay 
them. The intention is to provide a limited period 
to resolve outstanding issues and then get back 
to business as usual. 

About the author

Kate is a research clerk 
in NZDRC’s Knowledge 
Management team. She 
has recently joined us 
after working in trust law 
and succession planning. 
Previously, she has practised 
as a solicitor in the UK with 
an international commercial 
firm. 

https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral_awards
https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral_awards
https://www.bailii.org/ew/cases/EWHC/Comm/2022/50.html
https://www.bailii.org/ew/cases/EWHC/Comm/2022/50.html
https://www.bailii.org/ew/cases/EWHC/Comm/2022/50.html
https://www.nzdrc.co.nz/pandemics-lockdowns-and-contracts-can-overseas-courts-give-us-any-insight/
https://www.nzdrc.co.nz/pandemics-lockdowns-and-contracts-can-overseas-courts-give-us-any-insight/
https://www.legislation.gov.uk/ukpga/2022/12/contents/enacted
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All dressed up 
but nowhere to 
go: Recognition 
but no 
enforcement of 
ICSID awards
By Dr Anna Kirk and Belinda Green 

Foreign arbitral awards can 
be recognised and enforced 
in other countries by virtue of 
the provisions of the New York 
Convention. This is typically a 
quick and easy process. But two 
recent cases have been anything 
but. Why? Because they involve 
investor-State arbitrations and 
issues of State immunity and 
interpretation of the ICSID 
Convention. 

To understand Sodexo Pass International SAS 
v Hungary [2021] NZHC 371 and its Australian 
counterpart, Kingdom of Spain v Infrastructure 
Services Luxembourg SARL [2021] FCAFC 3, we 
may first need to start with a small refresher on 
how the ICSID Convention came about. 

Investor-State disputes and the 
ICSID Convention 
Investing in a foreign country has it risks. 
Disputes that arise can be highly politicised, 
and, for many years, foreign nationals often 
had difficulty in relation to acknowledgement 
of their standing in a court to pursue a legal 
right against a foreign State. The more the 

global economy expanded and States 
stepped into the commercial trade area, the 
more this became a problem. Enter the ICSID 
Convention.

More properly known as the Convention 
on the Settlement of Investment Disputes 
between States and Nationals of Other States 
1966, the Convention established an arbitral 
institution (ICSID) to oversee the resolution of 
investor-State disputes. ICSID is one of the five 
World Bank institutions, and its processes are 
intended to help depoliticise dispute resolution 
and ensure that binding resolutions can be 
reached. There are over 150 signatories to the 
Convention, and many have incorporated its 
terms into domestic law (such as New Zealand’s 
Arbitration (International Investment Disputes) 
Act 1979).   

As with all arbitration, party consent is required 
for investor-State arbitration under the 
Convention. This can be done on a contract-
by-contract or dispute-by-dispute basis or – 
more likely – an ICSID arbitration agreement is 
included in a bilateral investment treaty (BIT). 

BITs that bite 
In Sodexo, the case arose out of a BIT between 
France and Hungary. Sodexo was a French 
investor that made investments in Hungary by 
becoming a meal voucher issuer in that country. 
Meal vouchers were exempt from income tax. 
When the tax position was reformed in 2010, 
Sodexo initiated an ICSID arbitration claiming a 
breach of the BIT. The arbitral tribunal awarded 
Sodexo just under €73,000,000 in damages, plus 
interest.

Sodexo applied to the New Zealand High Court 
for recognition of the arbitral award.  

Similarly, Kingdom of Spain arose out of 
a BIT between Luxembourg and Spain. A 
Luxembourg company, Investor Infrastructure 
Services, had invested in solar power generation 
projects in Spain, relying on a subsidy 
programme that was subsequently withdrawn. 
The ICSID arbitral tribunal awarded the investor 
€101,000,000 in damages, plus interest.

Investor Infrastructure Services applied to the 
Australian Federal Court for recognition of the 
arbitral award. 

The shield of State immunity 
The process for recognition and enforcement 
of a typical foreign arbitral award is relatively 
painless, thanks to the New York Convention. 

http://www.nzlii.org/cgi-bin/sinodisp/nz/cases/NZHC/2021/371.html
https://icsid.worldbank.org/resources/publications/introducing-icsid
https://www.newyorkconvention.org/
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Under this Convention, a valid arbitral award is 
enforceable virtually anywhere in the world. New Zealand 
and Australia regularly see applications of this nature. So, 
one might think that recognition and enforcement of an 
ICSID arbitral award would be similarly painless. And it is 
– if the enforcing party is the State. But for investors who 
wish to enforce the award, the shield of State immunity 
can be an issue.

The ICSID Convention requires each State signatory to 
recognise and enforce an ICSID arbitral award as if it 
were a domestic court judgment. However, this obligation 
is subject to any laws that may apply regarding State 
immunity “from execution”.

State immunity is a rule of international law that, at 
its broadest, prevents courts from having jurisdiction 
over foreign States. The rule may be codified (as it is in 
Australia) or form part of the common law (as it is in New 
Zealand).1 

A State’s immunity stems from its sovereignty and can 
be waived or amended with the State’s agreement. 
The agreement needs to be clear and unambiguous: it 
would be appropriate to be cautious when a domestic 
court is asserting jurisdiction over a foreign state if there is 
ambiguity.2

Hungary told the New Zealand High Court that it had not 
agreed to waive its immunity under the ICSID Convention, 
and Spain told the Australian Federal Court the same 
thing. This meant that these Courts had to consider the 
wording of the ICSID Convention and identify whether it 
contained an immunity waiver. 

“It means what it means”: Recognition, 
enforcement and execution 
Hungary raised a number of objections to the jurisdiction 
of the New Zealand High Court.3  However, the bulk 
of the Court’s analysis involved a close reading of the 
phrasing of the Convention, which (in the English version) 
distinguishes between recognition, enforcement and 
execution of an award.  

Reviewing Articles 53–55 of the Convention, the High 
Court concluded that the clear and unambiguous 
intention of the Convention was to waive State immunity 
in relation to recognition proceedings, but that the 
immunity was preserved for execution. It means what 
it means, said Justice Cooke. As a result, Hungary was 
not entitled to object to jurisdiction in the recognition 
proceedings on the basis of State immunity. The High 
Court dismissed Hungary’s objections to jurisdiction and 
allowed the recognition application to proceed. A similar 
result was obtained for the investors in Australia’s Kingdom 
of Spain decision. 
1 For a nice summary of the state of State immunity in New Zealand, see Young v Attorney-General [2018] 

NZCA 307. 

2 Sodexo at [42].

3 For example, from [45] onwards there is an interesting analysis under the High Court Rules.
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What would an order for 
recognition only look like, 
anyway? 
This case clearly demonstrates that recognition 
and enforcement are distinct, but related 
concepts.4 But would we be able to identify 
where that distinction lay?

Recognition is usually sought by a party to 
prevent another party from re-litigating matters 
that have already been finally determined 
in the arbitral award. This is distinct from 
applying for the award’s entry as a judgment 
for enforcement purposes.5 Recognition 
can sometimes be sought in preparation for 
enforcement at a later date. This was the basis 
on which Sodexo sought recognition in New 
Zealand.

The distinction between recognition and 
enforcement rarely comes up, as ordinarily 
a court application is made to enforce an 
arbitral award. The wording of the New Zealand 
legislation certainly doesn’t help clarify matters: 

 
 4 Recognition and enforcement of  
  awards

 (1)  An award may be enforced by  
  entry as a final judgment of the  
  High Court in terms of the award.

 (2)  The High Court is designated for 
  the purposes of Article 54 of the  
  Convention. 

Despite this, it is clear from Sodexo and Kingdom 
of Spain that there is a difference between 
recognition on the one hand and enforcement/
execution on the other.6 So what would a court 
order for recognition only look like?  

The New Zealand Court hasn’t had to answer 
this question yet,7 but the Australian Court had 
a partial answer at least. The lower court had 
issued five orders: an order that the investor 
had leave to enforce the ICSID award, three 

4 Kingdom of Spain, at [3]. 

5 Williams and Kawharu on Arbitration (2nd ed), 558.

6  An interesting point of tension in both Courts was whether the words enforcement and execution were synonyms or whether execution was simply a subset of what would be recognised 

as enforcement proceedings. Adding to the confusion is the fact that the French and Spanish versions of the ICSID Convention don’t distinguish between enforcement and execution.  

Instead, they refer to d’exécution /  ejecución only. The Australian Court spent some more time on this, but both Courts came to the same ultimate conclusion: Whether or not execution 

was a synonym or a subset of enforcement, there was a clear distinction between that and recognition (or reconnaît/reconocerá, according to the French and Spanish counterparts)

7 Sodexo dealt with a protest to jurisdiction only; the substantive issues are yet to be decided. 

8 Slovak Republic v Achmea, Case 284/16, EU:C:2018:158.

orders that together required Spain to pay the 
€101,000,000 plus interest and other costs to 
Infrastructure Services, and a fifth order that 
Spain pay Infrastructure Services’ legal costs 
for the proceeding. The Federal Court thought 
the first four of these orders trespassed too far 
into enforcement. They were set aside, and the 
parties were asked to come up with alternative 
drafting for the Court to consider.  

The effect of Achmea 
reverberates around the globe 

A reader who is familiar with only domestic 
arbitration may be wondering how these 
cases came about in the first place. Why were 
European investors pursuing recognition of 
awards against EU-member states in courts 
down in the Pacific? This was an issue raised by 
Hungary, who said that Sodexo had identified 
no assets to enforce against in New Zealand, 
even if recognition was granted. 

The answer to this question may well be a 
complicated one. But it certainly has some 
roots, at least in the European Court of Justice’s 
decision of Achmea.8 The reasoning of Achmea 
and its flow-on effects have been addressed in 
far more detail elsewhere. But to put it briefly, 
the European Court of Justice has found that 
investment within the EU is subject to European 
law. As only European courts are competent 
to rule on matters of European law, the effect 
of the ruling is that arbitration clauses in intra-
EU BITs are considered invalid (in Europe). 
European courts have found that Achmea 
effectively acts as a bar to intra-EU arbitral 
proceedings in investment cases. Consequently, 
Sodexo is unlikely to be able to get its award 
recognised or enforced in Europe. While the 
European Court of Justice’s comments were 
directed to an intra-EU BIT, there is speculation 
that its views may extend to extra-EU BITs as well. 

ICSID and New Zealand 
Sodexo is New Zealand’s first ever ICSID award 
recognition application. The only other ICSID 
case that New Zealand has been involved in 
was back in the late 1980s, in relation to the 
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Motonui fuel plant.9 Mobil Oil signed a contract 
with the Muldoon Government in February 1982, 
giving it preferential terms to purchase gasoline. 
The Lange Government elected in 1984 was less 
keen, and the Commerce Act 1986 included a 
provision that prohibited contracts that lessened 
competition. The New Zealand Government 
sought to cancel Mobil Oil’s contract, and Mobil 
Oil commenced an ICSID arbitration under 
the private contract terms between the two 
parties. New Zealand attempted to block Mobil 
Oil from initiating ICSID arbitration but was not 
successful.10 

ICSID cases are extremely rare in New Zealand. 
This is primarily because New Zealand hasn’t 
historically entered into that many BITs, and 
those it does enter into don’t always provide 
for ICSID arbitration. Take our few most recent 
treaties, for example: The PACER Plus (2017) 
and CPTPP (2018) treaties have ICSID arbitration 
provisions, but the RCEP (2020) does not. 

9 Attorney General of New Zealand v Mobil Oil [1987] NZHC 999, [1989] 2 NZLR 649

10 This case is an illustration of what commentators see as either one of the main strengths or main weaknesses of the ICSID Convention. Proponents approve of the depoliticisation of 

investor-State dispute resolution, focusing on the commercial aspects of these transactions: Mobil Oil and the New Zealand Government contracted to use ICSID arbitration to resolve 

disputes, and those contract terms should prevail.  By contrast, opponents see ICSID as an unacceptable incursion into state sovereignty, allowing foreign investors to influence what may 

be “legitimate domestic political action”. 
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What is involved when you 
want to appeal an arbitral 
award but need leave from the 
High Court to get a foot in the 
door? Two recent decisions 
out of Hong Kong and New 
Zealand look at different 
aspects of the application 
process. 

 
Any party to an arbitration can appeal an 
arbitral award on any question of law arising out 
of the award if all the parties agree, or with the 
leave of the High Court. The focus of this article 
is on what is involved when the Court’s leave is 
required.1

In order to appeal an arbitral award in New 
Zealand, a party has to identify an “error of 
law” in the award,2 and be able to demonstrate 
that the consequences that flow from the error 
substantially affect the rights of one or more 
of the parties.3 The Arbitration Act 1996 (Act) 
states that an error of law involves an incorrect 
interpretation of the applicable law.

Last year we wrote an article which analysed 
decisions of the High Court on applications for 
leave over the period 2019 to 2021 and looked 
at the overall statistics on leave applications. 
The results showed that a restrictive approach 
was being taken by the Court when considering 
leave applications and that over the last 
decade less than a third were successful.4

1 The parties can agree to this before the award is made, or give consent to it afterwards – see clauses 5(1)(a) and (b) of schedule 2 of the Arbitration Act 1996. Leave to appeal an 

award law is required under clause (5)(1)(c) of schedule 2 of the Act.

2 The parties can also agree that the appeal be on “mixed” questions of law and fact.

3 Clause 5(2) of schedule 2 the Act.

4 Limits to appeal of arbitral awards https://www.nzdrc.co.nz/resources/resolution/resolution-issue-28/ at page 19.

5 KH Foundations Ltd v Sze Fung Engineering Ltd [2021] HKCA 970.

6 Citations have been omitted.

So, how do you decide whether you have 
a runner or not? What do you need to 
demonstrate to the High Court to persuade it to 
grant your application, and what is the Court of 
Appeal’s role?

Identifying a question of law
As with a lot of legal issues, although it 
seems it should be quite simple to work out 
if something is a question of law, it can turn 
out to be anything but (as the statistics show). 
In KH Foundations Ltd v Sze Fung Engineering 
Ltd,5 the Hong Kong Court of Appeal set out the 
following practical guidance on how to identify 
a question of law to enable parties to assess 
whether an arbitral award is capable of being 
appealed:6

Some questions are easy to 
classify.  The correct scope 
and content of a specific legal 
rule is obviously a question 
of law.  Traditionally, the 
interpretation of contracts has 
been regarded as a question 
of law.  In less straightforward 
cases … dividing an arbitrator’s 
process of reasoning into three 
stages, may be of assistance:

(1) The arbitrator ascertains 
the facts.  This process includes 
the making of findings on any 
facts which are in dispute. 
(2) The arbitrator ascertains the 
law.  This process comprises 
not only the identification of 
all material rules of statute and 
common law, but also the 

The nuts and bolts of appealing an 
arbitral award when you need the 
Court’s leave 
By Maria Cole

https://www.google.com/url?q=https://www.legislation.govt.nz/act/public/1996/0099/latest/DLM405767.html&sa=D&source=editors&ust=1652507598707374&usg=AOvVaw0V-OV1zi8mdADjfRNycPHk
https://www.google.com/url?q=https://www.nzdrc.co.nz/resources/resolution/resolution-issue-28/&sa=D&source=editors&ust=1652507598706210&usg=AOvVaw3UOMJ_6hbTZl0ho-2zIZ2m
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identification and interpretation 
of the relevant parts of the 
contract, and the identification 
of those facts which must be 
taken into account when the 
decision is reached.  (3) In the 
light of the facts and the law 
so ascertained, the arbitrator 
reaches his decision.

…

Stage (2) of the process is 
the proper subject matter 
of an appeal … In some 
cases an error of law can be 
demonstrated by studying the 
way in which the arbitrator has 
stated the law in his reasons.  It 
is, however, also possible to infer 
an error of law in those cases 
where a correct application 
of the law to the facts found 
would lead inevitably to one 
answer, whereas the arbitrator 
has arrived at another: and this 
can be so even if the arbitrator 
has stated the law in his reasons 
in a manner which appears to 
be correct — for the Court is 
then driven to assume that he 
did not properly understand the 
principles which he had stated.

 
In the past, applications for leave were often 
vague and would merely state boldly that 
the ground for the appeal was an error of 
law, without saying what it was. Those days 
are long gone. In KH Foundations, the Court 
said that identifying the question of law is not 
just a formality but a requirement of some 
importance, as the question of law is central 
to the application. It said the failure to identify 
a clear, crisp and correct question of law may 
result in the application being rejected on that 
ground alone.7

7 Above, n 5 at [5].  For decisions where the High Court declined leave on the basis of no question of law being identified, see Milk New Zealand (Shanghai) Co. Limited v Miraka Limited [2019] 

NZHC 2713; Napier City Council v H20 Management (Napier) Ltd [2020] NZHC 1913; and Ventura Limited v Robinson [2021] NZHC 932.

8 Gold and Resource Developments (NZ) Limited v Doug Hood Limited [2000] NZCA 131.

9 Restaurant Brands Limited v QSR Limited [2021] NZCA 680.

10 It is interesting to note that the Judge did consider all of the Doug Hood guidelines, but placed the most weight on the first one, which the Court of Appeal confirmed was the correct 

approach.

Are rights “substantially affected” 
and the Doug Hood guidelines
In Gold and Resource Developments (NZ) 
Limited v Doug Hood Limited the Court of 
Appeal confirmed that a finding that the 
question of law concerned could substantially 
affect a party’s rights was only a precondition 
and was not enough in itself to justify granting 
leave.8  It said the High Court still had to exercise 
its discretion and the starting point was to 
exercise it to promote the objects of the Act, 
which include to encourage arbitration as a 
dispute resolution mechanism. It said Parliament 
intended that parties should be made to 
accept the arbitral decision when they have 
chosen to submit their dispute to arbitration. 
With that in mind, it suggested the following 
guidelines for the High Court to consider when 
deciding whether to grant leave:

•	 the strength of the challenge / nature of 
the point of law

•	 how the question arose before the 
arbitrators

•	 the qualifications of the arbitrators

•	 the importance of the dispute to the 
parties

•	 the amount of money involved

•	 the amount of delay involved in going 
through the courts

•	 whether the contract provides for the 
arbitral award to be final and binding

•	 whether the dispute before the arbitrators 
is international or domestic

In Restaurant Brands Limited v QSR 
Limited,9 the Court of Appeal was presented 
with a “double whammy”. The High Court had 
refused leave to appeal the arbitral award on 
the basis that, while it was satisfied the question 
of law could substantially affect the rights of 
one or more of the parties, it wasn’t persuaded 
the appeal points were “strongly arguable” – 
so the applicant failed on the first Doug Hood 
guideline.10 However, the High Court then 
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granted leave for its refusal decision to be 
appealed to the Court of Appeal.11 This was on 
the basis that while the applicant’s argument 
was not “strongly arguable” it was “seriously 
arguable”, which was sufficient to get it before 
the Court of Appeal under clause 5(5) of 
schedule 2 of the Act.

The Court of Appeal’s judgment explained 
the different tests. In the High Court under 
clause 5(1)(c), the test is whether the points 
on appeal are “strongly arguable”. However, 
for leave to appeal to the Court of Appeal, 
the test is different. It involves a preliminary 
assessment of the likelihood of success on the 
appeal against refusal of leave, which must 
“raise some question of law … capable of … 
serious argument” (and in a case of sufficient 
importance to justify the cost and delay of 
further appeal).12 Because the High Court had 
granted leave for the matter to go to the Court 
of Appeal, the applicant was provided another 
bite at the cherry to prove it should be granted 
leave to appeal the arbitral award (it didn’t 
succeed).

Conclusion
It’s not difficult to avoid the complexities of 
having to make a leave application. Just ensure 
there is a crystal clear clause in the contract 
that provides for an appeal on a question of 
law (or mixed law and fact). In the absence 
of such a clause, ensure the application 
for leave correctly identifies the error of law 
that is being relied on, shows that the error 
substantially affects the rights of one or more of 
the parties and, crucially, addresses the Doug 
Hood guidelines to persuade the High Court to 
exercise its discretion to grant the application. 
If at first you don’t succeed and you think 
you can convince the High Court it is at least 
seriously arguable, you can apply to take it to 
the Court of Appeal and have another go!

11 This was done under clause 5(5) of schedule 2 of the Act.

12 Above, n 9 at [37].
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On a rare occasion, the Court of First Instance 
has set aside an enforcement order for a 
Mainland award (made under the auspices of 
the Zhanjiang Arbitration Commission) on the 
basis that the underlying contract was a sham, 
the arbitration agreement was not valid, and 
thus it would be contrary to public policy to 
enforce the award.

廣東順德展煒商貿有限公司 v Sun Fung Timber 
Company Limited [2021] HKCFI 3823

Background
 
The Respondent (Company) was 50% owned by 
ST and 50% owned by a company, NI, of which 
DL was the majority shareholder.  ST and DL 
were both directors of the Company.

In late 2016, a dispute arose between the two 
shareholders and directors.  As a result, the 
Company started to wind down its operations, 
with talks between ST and DL about selling the 
assets of the Company.

On 14 April 2017, ST purportedly entered into 
a contract on behalf of the Company with 
the Applicant (GD) for the sale of marble 
(Contract).  The Contract contained many 
peculiar features.  The Company’s usual 
business involved only timber retailing, as 
opposed to marble stones.  The Contract, 
nonetheless, was for the sale of a substantial 
amount of marble to GD for the significant 
sum of RMB 220 million.  The consideration 

was some 62 times of the Company’s annual 
sales revenue, and GD was incorporated 
only 3 months before the date of the 
Contract.  Pursuant to the Contract, the delivery 
of the marble was to be made within 6 days, 
failing which the Company had to pay RMB 2.2 
million per day as penalty.  The Company failed 
to deliver the marble.

On 15 May 2017, pursuant to the arbitration 
agreement in the Contract (Arbitration 
Agreement), GD commenced arbitral 
proceedings before the Zhanjiang Arbitration 
Commission against the Company for breach 
of the Contract (Arbitration).  ST conducted the 
entire Arbitration on behalf of the Company, 
and caused the Company to admit liability 
and confirm that the Company should pay 
damages in the sum of RMB 59 million.  Within 
4 days, GD obtained an award against the 
Company in the agreed amount (Award).

GD sought to wind up the Company based on 
the Award.  NI and DL only became aware of 
the Award during the course of the winding-
up proceedings, which were subsequently 
dismissed by the Hong Kong court on the basis 
of a bona fide dispute over the debt.

GD then applied ex parte for and obtained an 
order granting leave to enforce the Award in 
Hong Kong (Enforcement Order).  NI obtained 
leave to intervene in these proceedings and 
sought to set aside the Enforcement Order on 
the grounds that ST lacked authority to enter 
into the Contract, that the Contract (including 
the Arbitration Agreement therein) was 

Fruit of collusion: Hong Kong Court 
set aside an enforcement order for 
a Mainland award
By Kathryn Sanger, Briana Young and Charlotte Wong

https://legalref.judiciary.hk/lrs/common/search/search_result_detail_frame.jsp?DIS=141428&QS=%2B&TP=JU
https://legalref.judiciary.hk/lrs/common/search/search_result_detail_frame.jsp?DIS=141428&QS=%2B&TP=JU
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void, that the Company had not been given 
proper notice of the Arbitration, and that the 
enforcement of the Award would be contrary 
to public policy.  In particular, NI argued that 
the Contract was in reality a sham orchestrated 
by ST and GD to enable ST to receive valuable 
assets of the Company without the need to 
share such assets with NI, should the Company 
be dissolved in the usual way.

Descision
The Hong Kong court noted that the claims 
of fraud must be substantiated by cogent 
evidence, but remarked that direct evidence 
of fraud was generally rare due to deliberate 
concealment by the fraudsters.  In this 
circumstance, the Court drew inferences of 
dishonesty from the highly unusual facts of 
the case.  In addition to the extraordinary 
commercial terms of the Contract, the 
Company’s apparent lack of financial 
capabilities to source the massive quantity of 
marble under the Contract cast serious doubt 
on the genuine nature of the dealing between 
ST and GD.  Further, the Contract and the 
Award came into existence only when the 
shareholders were contemplating a wind down 
of the business of the Company.  NI and DL 
were kept in the dark in relation to the Contract 
and the Award (both of which were substantial) 
until GD sought to wind up the Company.  
The court also took note of GD’s abnormal 
behaviour in the winding up proceedings 
– despite seeking multiple charging and 
garnishee orders against the Company’s assets, 
GD did not pursue any proceedings to seek 
recovery from ST who owed a substantial debt 
to the Company.

In light of all the circumstantial evidence, the 
court was satisfied that it was more probable 
that the Contract and the Award were 
designed to enable ST and GD to receive 
valuable assets of the Company.  Since ST was 
not acting in good faith and was not authorised 
by the Company’s board to act on behalf of 
the Company in the Arbitration, his conduct of 
the Arbitration did not bind the Company.

Moreover, the Arbitration Agreement in the 
Contract was not valid.  ST was not authorised 
to enter into the Contract on behalf of the 
Company.  There was also no implied or 
apparent authority as GD did not have any prior 
dealings with ST and the Company did not give 
any clear representation of authority.

The Court further held that the Company had 
not been given proper notice of the Arbitration 
and was unable to present its case.  No one in 

the Company was notified of the Arbitration 
apart from ST.

Based on the above, the Court concluded 
that it would be contrary to the public policy 
of Hong Kong to permit enforcement of the 
Award.  The Enforcement Order was set aside as 
a consequence.

Comment
This case demonstrates a rare instance where 
the Hong Kong Court set aside an award on 
the ground of public policy due to fraud and 
collusion.  Fraud is often hard to establish – 
anything less than cogent evidence does not 
suffice.  Nevertheless, in this case, the court was 
able to draw inferences of dishonesty from the 
highly suspicious circumstances surrounding 
the Contract in particular, and set aside the 
Enforcement Order on that basis.

Orignally published:  https://hsfnotes.com/
arbitration/2022/01/19/fruit-of-collusion-hong-
kong-court-set-aside-an-enforcement-order-for-
a-mainland-award/#page=1
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In a rare display of intervention, 
the Hong Kong Court of First 
Instance set aside an arbitral 
award because the tribunal had 
strayed beyond the scope of the 
pleadings and the issues referred 
to arbitration. The decision is a 
reminder that mutual consent 
between parties on the matters 
submitted to arbitration is 
fundamental.

In Arjowiggins HKK2 Ltd v X Co [2022] HKCFI 128 
the Hong Kong Court of First Instance (CFI) 
considered whether an arbitral tribunal had 
exceeded its jurisdiction by making a decision 
on an issue that was not included in the parties’ 
original referral to arbitration, and granting a 
remedy which differed from that sought in the 
original pleadings. 

The dispute over the documents

The case concerned an arbitration between 
the estranged partners of a joint venture 
company in judicial dissolution. 

While liquidation was underway, a dispute arose 
between Arjowiggins HKK2 Ltd (HKK) and X Co 
over which of them had the right to possession 
of the JV company’s documents. The parties 
referred this matter to arbitration at the Hong 
Kong International Arbitration Centre. 

X Co requested a determination that it had the 
right of exclusive possession of the documents 
and sought relief that the tribunal order HKK to 
deliver the documents to X Co. 

Shortly before the arbitration hearing, a 
compulsory liquidation group (CLG) was 
judicially appointed, as part of the liquidation.

The tribunal’s award
After the hearing, the tribunal issued a Partial 
Final Award in which it determined that X Co 
did not have the right to hold the documents. 

Case in Brief: Hong Kong court 
sets aside arbitral award for 
exceeding scope of pleadings
By Kate Holland

https://www.hklii.org/eng/hk/cases/hkcfi/2022/128.html
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It noted that the newly-appointed CLG had 
a better claim to the documents than either 
party. The tribunal invited each party to make 
further submissions on the orders it should make 
regarding the disposal of the documents. 

In its further submissions, X Co requested 
that the tribunal order HKK2 to deliver the 
documents to the CLG. HKK objected, arguing 
that the tribunal had no jurisdiction to grant this 
new remedy. HKK argued that the CLG’s right 
to possession of the documents was beyond 
the scope of the issues that the parties had 
consented to refer to arbitration, and that X Co 
had not sought the remedy of delivery to the 
CLG in its original pleadings

In its Final Award, the tribunal ordered the 
documents to be delivered to the CLG. It 
reasoned that it had the jurisdiction to resolve 
disputes between the parties under the 
arbitration agreement in the JV contract, 
and that it had afforded each party equal 
opportunity to present further submissions on the 
remedy before making its determination. HKK 
applied to the CFI to set aside the award. 

The CFI sets aside the award
 
The CFI agreed with HKK that the arbitral 
tribunal had exceeded its jurisdiction and set 
aside the award. 

It held that the tribunal had no power to 
decide issues that had not been submitted 
to arbitration or to grant remedies other than 
those originally pleaded. As the CLG had not 
existed when arbitration commenced, delivery 
to that entity could not have been reasonably 
anticipated by either party and was therefore 
beyond the scope of this particular arbitration. 
The fact that the tribunal had given the parties 
equal opportunity to present further submissions 
before making its final decision could not 
cure the lack of jurisdiction. X Co applied for 
leave to appeal the setting aside, but this was 
unsuccessful.

Conclusion
This case reminds us that party autonomy 
and mutual consent on the particular issues 
submitted to arbitration are fundamental to 
a tribunal’s jurisdiction. It also highlights the 
adversarial nature of arbitration in Hong Kong 
and cautions parties and arbitrators not to 
attempt to stray beyond the pleadings. 
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New Zealand confectionary and chocolate 
manufacturer, JH Whittaker & Sons Ltd 
(Whittaker’s), has brought a successful motion 
to stay litigation commenced against it by 
Husky Food Importers & Distributors Ltd (Husky) 
in the Ontario courts in Canada.  The Ontario 
Superior Court of Justice found it was arguable 
that a valid arbitration agreement existed 
and that the dispute was covered by the 
arbitration agreement, and referred the parties 
to arbitration administered by the New Zealand 
International Arbitration Centre (NZIAC).  

Not only is the decision to be applauded 
given its adherence to orthodoxy regarding 
the ‘competence-competence’ principle and 
its pro-arbitration stance, it provides valuable 
lessons for drafting – particularly with respect to 
the incorporation of standard terms of trade.

BackgroundBackground
Between 2014 and 2020, Husky distributed 
Whittaker’s confectionary and chocolate 
products in Canada.  Husky subsequently 
brought claims against Whittaker’s (and another 
distributor, Star Marketing Ltd) for breach 
of contract, breach of the duty of honest 
performance, inducing breach of contract, 
intentional interference with economic relations 
and passing off (the Action).

During the period of Whittaker’s and Husky’s 
1 Whittaker’s disputed that the parties ever concluded an agreement; however, for the purposes of its motion to stay, Whittaker’s relied on Husky’s pleading that a contract existed.

relationship, they negotiated the terms of 
a formal distribution agreement.  Husky’s 
position was that the parties had concluded 
an agreement by 15 May 2020 (Distribution 
Agreement).1  

The Distribution Agreement included a Schedule 
G that consisted of a standard form order 
agreement and Whittaker’s Standard Terms 
of Trade (the Terms).  The Terms included an 
arbitration agreement at clause 19.1 in respect 
of “Overseas Disputes” (Arbitration Agreement) 
that provided (in relevant part):

Where the Customer is located outside of 
New Zealand, any dispute, controversy or 
claim arising out of or in connection with 
these Terms, or any question regarding 
its existence, breach, termination or 
invalidity, will be referred to the New 
Zealand International Arbitration Centre 
for arbitration in accordance with the 
New Zealand Arbitration Act 1996.

Other relevant terms of the Distribution 
Agreement provided that:

•	 Unless otherwise agreed in the 
Distribution Agreement, Whittaker’s 
would sell and deliver its products on 
the terms and conditions set out in its 
standard form order agreement to be 
found at Schedule G (Section 6.2).

Case in Brief: Husky Food Importers 
& Distributors Ltd v JH Whittaker & 
Sons Ltd [2022] ONSC 1679
By Elliott Couper and Jack Davies
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•	 The main body of the Distribution 
Agreement would prevail over 
any schedule to the extent of any 
inconsistency (Section 8.4).

•	 New Zealand law was the governing law 
and the parties submitted to the non-
exclusive jurisdiction of the New Zealand 
courts to hear and determine all disputes 
arising from or related to the Distribution 
Agreement (Section 8.7).

Whittaker’s motion to stay relied on the 
Arbitration Agreement in the Terms.  Whittaker’s 
argued that Husky’s Action must be referred to 
arbitration and that it was the arbitrator’s role 
to determine all jurisdictional and substantive 
issues between the parties.

In turn, Husky made two arguments to the 
effect that the arbitration agreement was 
inoperative or of no effect.  Husky’s central 
claim was that the Arbitration Agreement had 
no effect because Section 6.2 of the Distribution 
Agreement provided that the Terms applied 
unless otherwise agreed.  Husky argued that 
the parties had otherwise agreed by virtue 
of Section 8.7.  Further, Husky sought to rely 
on Section 8.4 and argued that because 
Section 8.7 was a term of the main body of the 
Distribution Agreement, it must prevail over the 
Arbitration Agreement in Schedule G.

Applicable Legal Principles
In Ontario, the Model Law on International 
Commercial Arbitration published by the United 
Nations Commission on International Trade Law 
(Model Law) has the force of law pursuant to 
Section 5(1) of the International Commercial 
Arbitration Act 2017 (ICAA).  Article 8(1) of the 
Model Law provides that:2

A court before which an action is 
brought in a matter which is the subject 
of an arbitration agreement shall, if a 
party so requests not later than when 
submitting his first statement on the 
substance of the dispute, refer the parties 
to arbitration unless it finds that the 
agreement is null and void, inoperative 
or incapable of being performed.

2 Under the ICAA, where a court refers the parties to arbitration, the proceedings of the court are stayed with respect to the matters to which the arbitration relates:  ICAA, section 9.  The 

Arbitration Act 1996 (NZ) has equivalent provisions: see Schedule 1, clause 8.

3  See also Dalimpex Ltd v Janicki 2003 CanLII 34234 (ON CA) at [18]-[22].  

4 Dell Computer Corp. v Union des consommateurs 2007 SCC 34 at [84].  Ontario law embraces the concept of ‘competence-competence’ (i.e., that arbitral tribunals have the 

competence to determine their own jurisdiction).  See Model Law, Article 16(3); Dalimpex Ltd v Janicki 2003 CanLII 34234 (ON CA) at [18]-[22].

5 At [14], citing Haas v Gunasekaram 2016 ONCA 744 at [17].

6  At [17].

Moreover, according to Article 16(3) of 
the Model Law, arbitral tribunals have 
the competence to determine their own 
jurisdiction, including in respect of any 
objections to the existence or validity of 
the arbitration agreement (this principle is 
known as “competence-competence”).3  A 
consequence of this principle is that in any case 
involving an arbitration agreement, a challenge 
to the arbitrator’s jurisdiction must first be 
resolved by the arbitrator.4  

Ontario law therefore requires that court 
proceedings brought in violation of an 
arbitration agreement are stayed and that the 
parties are referred to arbitration.  The Court 
referred to the five-step test set out in Haas 
v Gunasekaram as providing the relevant 
framework for analysis on a stay motion:5

1. Is there an arbitration agreement?
2. What is the subject matter of the dispute?
3. What is the scope of the arbitration 

agreement?
4. Does the dispute arguably fall within the 

scope of the arbitration agreement?
5. Are there grounds on which the court should 

refuse to stay the action?

The Court proceeded to address the five steps 
in turn.  

The Court’s Analysis
There was no dispute between the parties 
that the second to fourth steps of the Haas 
framework had been met.  The Court’s analysis 
therefore focused on the first and fifth steps.  In 
the event, the Court held that both steps had 
been satisfied and as a consequence stayed 
the proceedings and referred the parties to 
arbitration.

On the first step, the Court observed that only 
a low threshold must be met to establish that 
there is an arbitration agreement.6  Courts must 
be satisfied that it is “arguable” that the parties 
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are subject to an arbitration agreement.7  The 
Court held that this threshold had been met in 
the case.8  The Court was satisfied that it was 
arguable that Section 6.2 incorporated the 
Terms (containing the Arbitration Agreement) 
by reference.  There was, moreover, no 
suggestion that Whittaker’s had surreptitiously 
inserted the Terms: Husky actually engaged with 
the document. 

On the fifth step, the Court was not persuaded 
by Husky’s argument that the issues of the 
validity and enforceability of the Arbitration 
Agreement should not be referred to arbitration 
because Section 8.7 of the Distribution 
Agreement (read with Section 8.4) rendered 
it clearly inoperative.9  The Court found that 
Whittaker’s had “arguable” arguments that 
the sections were not inconsistent as: (i) New 
Zealand is the seat of the arbitration and 
the courts of New Zealand retain supervisory 
jurisdiction to aid in the arbitration process; (ii) 
case law holds that an arbitration agreement is 
not necessarily in conflict with a choice of forum 
clause; and (iii) the Arbitration Agreement was 
more specific and detailed than the generally 
worded, non-exclusive jurisdiction clause.10

Comment
Husky provides three key takeaways.

First, Husky underscores the widespread 
enforceability of arbitration agreements 
that are (prima facie) valid internationally.  
Where parties have concluded an arbitration 
agreement they will – other than in exceptional 
cases – be held to the bargain they agreed 
to, and issues such as the jurisdiction of the 
tribunal and the enforceability of the arbitration 
agreement will be referred to the tribunal 
pursuant to the competence-competence 
principle.  The enforceability of arbitration 
agreements can in significant part be traced 
to the Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards 1958 
(New York Convention).

Indeed, national courts of the more than 160 
signatory countries to the New York Convention 
(including Canada) frequently stay litigation 
brought in (arguable) violation of an arbitration 
agreement and refer the relevant parties to 
arbitration.  In this respect, Husky represents the 
orthodox application of Article II of the New 
York Convention (which is of similar effect to 
7 At [17], citing Sum Trade Corp v Agricom International Inc. 2018 BCCA 379 at [35].

8 At [16]-[22].

9 At [24]-[28].

10 For completeness, we note that the Court also rejected an argument by Husky that the litigation should not be stayed because it would lead to a multiplicity of proceedings.

11 At [27].

Article 8(1) of the Model Law).  

Second, while to arbitration practitioners it 
might seem like granting a stay was the obvious 
solution, Husky was able to muddy the waters 
by raising arguments that the arbitration 
agreement was of no effect.  Central here was 
Husky’s claim that the Arbitration Agreement 
was overridden by the non-exclusive jurisdiction 
clause in favour of the New Zealand courts in 
the primary Distribution Agreement.  

Although Whittaker’s was successful in 
seeking a stay before the Ontario Superior 
Court of Justice, it will still have to address 
Husky’s argument before the arbitrator, who 
will ultimately be responsible for determining 
whether the Arbitration Agreement is valid.  
Indeed, the Court noted that this is a case 
where the validity or operability of the 
Arbitration [Agreement] will require a ‘thorough 
review of the parties’ complex contractual 
discussions, understandings, expectations 
and arrangements.11  Whittaker’s could have 
avoided this issue altogether if it had, for 
example, expressly provided that the Arbitration 
Agreement would prevail over the non-
exclusive jurisdiction clause in the Distribution 
Agreement.  

Husky therefore serves as a useful reminder 
that parties should always ensure that the 
primary contract and any terms of trade are in 
harmony, and that the provisions of each do 
not conflict (least of all the dispute resolution 
provisions).  This may be particularly important 
in the context of standard terms of trade, which 
commercial parties (and particularly vendors) 
often seek to include in contracts for reasons of 
commercial efficiency.  

Finally, it is encouraging to see the parties’ 
agreement to arbitrate in New Zealand 
administered by the NZIAC being upheld.  New 
Zealand is an arbitration-friendly jurisdiction 
that has a judiciary and legislation that are 
highly supportive of international arbitration.  
It is hoped that New Zealand will continue to 
develop as an attractive seat for international 
arbitration (particularly in disputes with a 
connection to the Asia Pacific region), and as 
a reliable alternative to other, more established 
seats in the region (such as Singapore or Hong 
Kong).
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The importance 
of certainty in 
international 
arbitration 
agreements
By Sam Dorne

 
The UK Supreme Court has once again looked at how 
to determine the law that applies to an international 
arbitration agreement in the case of Kabab-Ji SAL v 
Kout Food Group [2021] UKSC 48. An interesting set of 
facts led the Court to look at an arbitration agreement 
arising out of arbitral proceedings in Paris that resulted 
in separate appeals both in England and France over 
the same set of facts, and how both Courts came to 
different conclusions, which in the end highlighted the 
absolute need for certainty when drafting international 
agreements.

Background
 
Kabab-Ji SAL (Kabab-Ji) is a Lebanese company that 
developed a franchise restaurant model.  In a 2001 
agreement, Kabab-Ji granted a licence to operate 
franchise restaurants to Al Homaizi Foodstuff Company 
(Al Homaizi) based in Kuwait. It was expressly stated that 
the governing law of the agreement was to be English 
law. The agreement had an ICC arbitration clause 
with a Paris seat and stated that any changes to the 
agreement were to be made in writing only. However, 
the agreement was silent as to the law governing the 
arbitration clause. A rule of international arbitration 
law called “the separability principle” means that 
an arbitration clause is a separate contract, legally 
independent from the instrument in which it is contained. 

In 2005, Al Homaizi entered a phase of corporate 
restructuring, leading to the establishment of a new 
holding company, Kout Food Group (KFG), which left Al 
Homaizi as a subsidiary of KFG.  

When a dispute arose under the franchise agreement, 
Kabab-Ji took it to arbitration in Paris. The action was 
taken solely against the newly formed KFG. 

KFG’s position was that they were not a party to the 
franchise agreement and thus were not bound by the 
agreement’s arbitration clause.

https://www.bailii.org/uk/cases/UKSC/2021/48.html
https://www.bailii.org/uk/cases/UKSC/2021/48.html
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The Tribunal’s decision
The Tribunal made an award in favour of Kabab-Ji. The 
Tribunal in Paris held that:

• It had jurisdiction to hear the matter because 
the arbitration agreement was covered by 
French law, as that was the seat chosen in the 
agreement, and so it must apply French law to 
determine whether the arbitration clause bound 
KFG. 

• English law was used to decide whether 
KFG had acquired the rights and obligations 
under the franchise agreement itself, being 
the substantive contract. KFG became an 
additional party to the franchise agreement 
through a novation of addition under English 
law.

KFG applied to the French Courts to set aside the award.

The French Court of Appeal decision
The Paris Court of Appeal dismissed KFG’s appeal and 
agreed with the Tribunal’s ruling. It found that the choice 
of English law as the governing law of the agreement was 
not enough to demonstrate a common intention that the 
arbitration clause was to be also governed by English law.

The UK Supreme Court decision
Kabab-Ji sought to recognise and enforce the award 
before the English Courts due to a want of jurisdiction of 
the arbitral Tribunal pursuant to section 103(2)(b) of the 
1996 Arbitration Act. 

In multiple appeals which led to the UK Supreme Court, 
the English Courts all found that the arbitration agreement 
was governed by English law, being the substantive 
law of the contract. There was found to be no change 
to the agreement in writing to include KFG as a party. 
Applying the principles laid down in Enka v Chubb [2020] 
UKSC 38, which held that where the law applicable to 
an arbitration agreement is not specified, a choice of 
governing law for the contract will generally apply to an 
arbitration agreement which forms part of the contract.

Analysis
First off, it should be noted that KFG is appealing to the 
Court of Cassation, the highest court in France. 

However, as things stand, the English decisions are clearly 
in stark contrast to the French decisions.  

It is worth noting that neither of the decisions in France or 
England changed the law in either country. Precedent 
in both countries just comes to two differing views on the 
same set of facts.  
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In the absence of an agreement between the 
parties, when looking at jurisdiction the French 
elect to look at what seat is chosen, whereas 
the English will infer that the applicable law will 
be the chosen law governing the substantive 
contractual agreement. This is not a discussion 
of the rights or wrongs of either view.

This case is, however, a stark demonstration 
of the consequences of the failure to foresee 
potential issues arising from the drafting of the 
arbitration agreement.

The sheer costs to the parties to resolve this one 
issue would not have been envisaged by either 
party when entering into this agreement (and, 
sadly, did not occur to their lawyers either). With 
hindsight, it is obvious that a governing law for 

the arbitration agreement should have been 
stipulated so as to avoid this issue in the first 
place. 

The differing and often complex domestic and 
international laws governing these international 
agreements highlight the need for certainty 
at the drafting phase, along with sound legal 
advice.  

The importance of specifying the law 
applicable to the arbitration agreement is 
clear – even more so where the laws governing 
the substantive contractual agreement are to 
be different from the seat at which the arbitral 
tribunal will sit, which is hardly a rare occurrence 
in and of itself.
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A company that acquired the 
Beverly Hills Polo Club trade 
mark was found by the English 
Court of Appeal to be bound 
by an arbitration clause in an 
agreement entered into by its 
predecessor owner of the trade 
mark. The appeal involved issues 
of conflict of laws in relation to 
arbitration agreements and the 
assignment of trade marks. 

 
Background
In 1997, a “co-existence agreement” was 
entered into to resolve a dispute over the 
“Beverly Hills Polo Club” and “Santa Barbara 
Polo & Racquet Club” trade marks (the logos).1 
The logos were registered for a variety of goods, 
mainly clothing. The agreement covered use 
of the logos worldwide. It provided for any 
future dispute to be resolved by arbitration in 
Los Angeles under Californian law and without 
reference to California’s conflicts of law 
provisions. The agreement was binding on the 
parties and, relevantly, their assignees.
1 There were various other parties to the 1997 agreement and numerous parties to the 2020 proceedings but they are not relevant to this article.

2  Dicey, Morris & Collins, The Conflict of Laws, 15th ed (2012).

In 2009, Lifestyle Equities CV (Lifestyle) was 
assigned the EU and UK logos for the Beverly 
Hills Polo Club. It was unaware of the 1997 
agreement at the time but was provided a 
copy in 2013. In 2015, it applied to register a 
trade mark in the Mexican Trade Mark Office 
and wanted to show it had the support and 
consent of the Santa Barbara Polo Club (SBPC). 
A consent letter was signed by both Lifestyle 
and SPBC which acknowledged they were 
parties to a worldwide coexistence agreement 
and annexed a copy of the 1997 agreement to 
prove this.

2020 proceedings filed in 
England
In 2020, Lifestyle brought trade mark 
infringement and passing off proceedings 
against SBPC in the Intellectual Property 
Enterprise Court in London over the use of the 
Santa Barbara logo on goods sold in the UK 
and EU.  As part of its pleadings, Lifestyle said it 
wasn’t a party to the 1997 agreement; it didn’t 
know about it when it took assignment over the 
logos; and, by reason of the trade mark laws 
of England and the EU, the 1997 agreement 
was not binding on it when the assignment 
occurred. 

To support its arguments, Lifestyle relied on rule 
135(2) in Dicey, Morris & Collins on the Conflict 
of Laws2 (rule 135(2)). This rule provides that 
the validity and effect of an assignment may 

Lifestyles of the rich and famous: 
polo clubs and (non) party parties 
By Michelle Rubaduka and Maria Cole
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be governed by the law with which the right 
assigned has its most significant connection. In 
this case, UK and EU laws.

SBPC applied for a stay, arguing that court 
proceedings breached the arbitration clause in 
the co-existence agreement. To do so it relied 
on section 9 of the Arbitration Act 1996 (of 
England and Wales), which provides:3 

(1) A party to an arbitration  
  agreement against whom legal  
  proceedings are brought … in  
  respect of a matter which  
  under the agreement is to be  
  referred to arbitration may  
  … apply to the court in which the  
  proceedings have been brought  
  to stay the proceedings so far as  
  they concern that matter.

...

(4)  On an application under this  
  section the court shall grant a  
  stay unless satisfied that the  
  arbitration agreement is null and  
  void, inoperative, or incapable of  
  being performed. 

In support of its application, SBPC also relied 
on Dicey, Morris & Collins on the Conflict of 
Laws, but on rule 64 (rule 64). Rule 64 provides 
that the validity, scope and interpretation 
of an arbitration agreement is governed by 
its applicable law. In this case, the law of 
California.

SBPC advanced two arguments under 
Californian law. First, it said that Lifestyle was 
bound by the 1997 agreement as assignee of 
the logos. Second, that Lifestyle was bound by 
the 1997 agreement because it had relied on 
it to get the letter of consent in support of its 
Mexican trade mark application (an equitable 
estoppel argument). 

The Court granted the stay. The Judge said the 
question before him was to decide whether the 
arbitration clause in the 1997 agreement could 
be enforced against Lifestyle. In finding it could 
be, he said, in summary:

•	 that as a matter of English law, Lifestyle 
3 Under section 2(2) of the Arbitration Act, section 9 applied despite the designated seat of arbitration being outside England and Wales.

had become a party to the 1997 
agreement as a result of its dealings 
with SBPC over the Mexican trade mark 
application;

•	 in the alternative, that the question 
whether Lifestyle was bound by the 
arbitration clause in the 1997 agreement 
should be determined by Californian 
law; and that under Californian law, a 
settlement or co-existence agreement is 
a burden attaching to a trade mark and 
passes with its assignment to become 
an obligation binding on the assignee, 
irrespective of whether the assignee 
knows about the agreement; and

•	 in the further alternative, that Lifestyle 
was precluded from denying that it was 
bound by the 1997 agreement under 
Californian law principles of equitable 
estoppel.

Lifestyle appealed, saying all three reasons were 
wrong.

Court of Appeal decision
The Court of Appeal was united in rejecting 
the reasoning of the first instance Judge for 
ordering the stay. It found that Lifestyle was 
neither a party to the co-existence agreement 
containing the arbitration clause nor was it 
prevented from denying that it was a party to 
it. However, the Court was split when it came 
to deciding whether Lifestyle was bound by the 
arbitration agreement, even though not a party 
to it.

Lord Justice Snowden considered that rule 
135(2) was relevant and that it would be 
incorrect to apply Californian law to decide 
whether Lifestyle was bound. His view was that 
it was not an issue of contract law at all. He 
concluded: 

The question is whether a non-
party is bound by an arbitration 
agreement between two other 
persons. The question is only 
being asked because the first 
person is not a party to the 
arbitration agreement as a 
matter of the law of contract. 
It is therefore difficult to see 
any logical reason, when 
addressing the issue as a matter 
of English conflict rules … to 
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characterise it as a matter of 
contract.

Lady Justice Macur and Lord Justice Lewison 
disagreed. They found that the question 
of whether Lifestyle was bound by the 
arbitration clause, which they viewed as a 
question concerning the scope or effect of 
the arbitration rather than the substance of 
the dispute, was a contractual question. They 
considered that the same law should apply 
to the issue of who is bound by the arbitration 
agreement as applies to the question of who is 
a party to the agreement.  

Expert evidence had indicated that under 
Californian contract law Lifestyle was bound by 

the arbitration clause in the 1997 agreement, 
even though it was not a party to the 
agreement. This resulted in a finding that the 
arbitration clause was operative, which meant 
that the stay of proceedings was upheld and 
the appeal was dismissed.

Practical implications
This decision illustrates the importance of 
including an explicit clause addressing which 
law governs an agreement to arbitrate clause 
in a commercial contract, and future-proofing 
contractual arrangements. It also shows that 
it pays to do due diligence thoroughly when 
taking an assignment as it’s possible to be 
bound to an agreement to arbitrate even when 
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On 18 January 2022, the Bayerisches Oberstes 
Landesgericht (Bavarian Highest Regional Court 
seated in Munich) ruled on the enforceability of 
the cost decision in an arbitral award rendered 
in a LCIA arbitration in favour of the prevailing 
respondents, a UK and a German company, 
against the German claimant (docket number 
101 Sch 60/21). In the decision, the court 
confirmed the standing jurisprudence on the 
extent evidence submitted during the arbitration 
needs to be expressly addressed in the arbitral 
award and on how setting aside proceedings 
abroad impact enforcement proceedings in 
Germany. In addition, the ruling discussed the 
conditions under which the court of enforcement 
is allowed to adjust the dispositive part of the 
arbitral award as to render it enforceable under 
German law. As these questions regularly arise 
at the enforcement stage, this decision is of 
considerable practical relevance.

I. Facts of the case and prior  
proceedings
In the LCIA arbitration in London, which 
preceded the enforcement proceedings 
before the Bavarian Highest Regional Court, 
a German company sought damages 
for alleged breaches of two distribution 
agreements by its English and German 
distribution partners. The LCIA tribunal found 
that no such breaches had occurred and 
therefore dismissed the claims. Regarding the 
costs of the arbitration, the arbitral tribunal 
made the following cost decision based on 
Article 28.4 of the LCIA Rules:

Jointly, severally or both – To what 
extent can state courts adjust the 
dispositive part of arbitral awards 
at the enforcement stage?
By Dr Tilman Niedermaier and Vincent Voerster
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The Claimant shall pay EUR 
9,441,445.07 and GBP 366,160.23 to 
the Respondents, on a full indemnity 
basis, in respect of their costs incurred 
in this arbitration.

Hereupon, the UK-based respondent in 
the arbitration (Applicant) applied for 
a declaration of enforceability of the 
arbitral award (Application) before the 
Oberlandesgericht München (Higher 
Regional Court Munich), which referred 
the matter to the Bavarian Highest 
Regional Court. In parallel, the claimant 
in the LCIA arbitration and respondent 
at the enforcement stage (Respondent) 
introduced setting aside proceedings 
against the award before the High Court of 
London.

II. Court’s subject-matter 
jurisdiction
In its decision on the Application, the 
Bavarian Highest Regional Court first 
clarified that it had jurisdiction to decide on 
the matter. While in most German states 
(Bundesländer) the Higher Regional Courts 
in whose district the respondent in the 
enforcement proceedings is seated are 
competent to decide on the recognition 
of foreign arbitral awards, this competence 
has been contributed to the Highest 
Regional Court in Bavaria.

Bavaria is the only state in Germany who 
has established such a court ranking in 
the hierarchy above the Higher Regional 
Courts. The Bavarian Highest Regional Court 
was reestablished in 2018 after it had been 
abolished in 2006. Today, the court mostly 
functions as an appellate court in civil and 
penal matters, but also as first instance in 
all arbitration-related matters listed in the 
catalogue of Section 1062 of the German 
Code of Civil Procedure (ZPO).

III. Impact of setting aside 
proceedings before the High 
Court of London
The Respondent objected to the 
Application on the basis that it had initiated 
setting aside proceedings before the High 
Court of London. Referring to Article V (1) 
lit. e of the New York Convention, pursuant 
to which the enforcement of an arbitral 
award may be refused where the arbitral 
award has not yet become binding on the 

parties or has already been set aside by a 
national court at the place of arbitration or 
is temporarily suspended, the Respondent 
argued that, in view of those proceedings, 
German courts were prevented from 
declaring the arbitral award enforceable.

The court, however, did not follow this 
argument, holding that the award was fully 
binding on the parties. The court reasoned 
that the mere possibility of successful setting 
aside proceedings cannot justify the refusal 
of enforcement under the NYC. Instead, the 
court stated that in such a situation Article VI 
NYC gives a court discretion to suspend the 
proceedings.

Exercising its discretion under Article VI NYC, 
the court rejected the Respondent’s request 
to suspend the enforcement proceedings. 
Although the High Court of London had 
declared during a hearing that, in its view, the 
setting aside application had a real prospect 
of success, the Bavarian Highest Regional 
Court was unconvinced that such prospects 
were predominant. The court opined that the 
statement by the High Court was not made 
in the context of an in-depth analysis of the 
merits, but of a decision on the deposit of a 
security. In these circumstances, the court 
took the view that the Applicant’s interest in 
the pursuit of the proceedings outweighed 
the Respondent’s interest in a stay of the 
proceedings.

IV. No violation of the right to be 
heard
In addition, the Respondent objected to 
the Application on the grounds that the 
arbitral award would violate German public 
policy pursuant to Article V (2) lit. b NYC. The 
Respondent argued that the arbitral tribunal 
had violated its right to be heard because it 
had not expressly mentioned in its reasoning 
a particular statement that one of the 
witnesses had made during his examination 
at the hearing. In the Respondent’s view, 
this omission itself amounted to a violation 
of the ordre public procédural. Furthermore, 
the Respondent complained that the arbitral 
award had been rendered 16 months after 
the hearing and, after this long interlude, 
could not be based on an immediate 
impression of the witness testimony, which 
likewise amounted to a violation of the right 
to be heard.

In accordance with standing jurisprudence, 
the court rejected this objection, recalling that, 
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while a tribunal is held to take into account 
the main arguments of the parties and review 
them in its legal analysis, it need not expressly 
consider every single evidence in this analysis, 
notably when a witness testimony is not of 
particular relevance to the facts or material 
for the parties’ cases.

The court concluded that in the case at hand 
there was no indication that the tribunal 
had failed to fully analyse the claims and 
the evidence submitted by the parties. The 
mere fact that the court did not mention 
a particular statement by a witness was 
insufficient to justify any concerns in this 
regard.

The same, in the court’s view, applied to 
the 16-month period between the hearing 
and the release of the final award. The court 
held that, considering the complexity of 
the case and the volume of the file, there 
was no reason to assume that the arbitral 
tribunal did not fully recollect the respective 
witness testimonies when writing the arbitral 
award. In this regard, the court rejected 
the Respondent’s allegation that a general 
principle of constitutional rank existed in 
Germany according to which decisions need 
to be rendered within five months after the 
oral hearing.

V. Court’s clarification of the 
dispositive part of the arbitral 
award
Regarding the dispositive part of the cost 
decision, the court noted that the decision 
was not enforceable because it left open 
whether the respondents were entitled to 
compensation for the costs as joint creditors 
(Gesamtgläubiger) or several creditors 
(Anteilsgläubiger) even though, under 
German law, a decision obliging one party to 
make payment to more than one other party 
must clearly state to what extent each of the 
other parties is entitled to request payment.

The Respondent argued that, due to this 
ambiguity, enforcement of the award had 
to be rejected. The Respondent argued 
that under English law, even assuming that 
the respondents in the arbitration were 
joint creditors, only jointly could all creditors 
pursue enforcement proceedings against 
the Respondent as debtor and not, as in the 
present case, by one creditor individually. The 
Applicant, by contrast, took the view that it 
was entitled to pursue the full amount

individually and that any ambiguity in the cost 
decision in this regard could be resolved by 
way of interpretation.

Against this background, the court observed 
that the ambiguity of dispositive part of the 
cost decision did not result in the rejection 
of the Application if the dispositive part 
could be adjusted in an enforceable 
manner in the declaration of enforceability 
without changing the content of the arbitral 
award. Upon analysis of the reasoning of 
the cost decision, the court concluded 
that it was sufficiently clear that each of 
the two respondents in the arbitration 
could request the full amount from the 
claimant in the arbitration as joint creditors 
(Gesamtgläubiger) and not as only pro rata as 
several creditors (Anteilsgläubiger):

•	 First, the respondents in the arbitration 
filed a joint cost statement. The arbitral 
tribunal therefore had no reason to 
allocate cost items or shares of the 
costs to the respondents individually. 
Instead, this internal allocation was left 
to the respondents without involvement 
of the arbitral tribunal.

•	 Second, if the court had intended to 
oblige the claimant in the arbitration to 
compensate each of the respondents 
pro rata, it must have expressly fixed the 
individual shares pursuant to Section 63 
(3) Arbitration Act 1996 and Article 28.3 
LCIA Arbitration Rules. The fact that the 
arbitral tribunal did not do this reveals that 
it considered the respondents to be joint 
creditors.

•	 Third, the court observed that there was 
no indication whatsoever in the award 
that payment by the claimant could 
only be made to both respondents 
collectively.

The court was therefore convinced that 
the respondents in the arbitration were joint 
creditors. In this regard, the court further noted 
that it was without relevance to the outcome 
whether the respondents in the arbitration were 
also to be considered joint and several creditors. 
While under English law merely joint creditors 
in the absence of a special provision may in 
principle pursue enforcement proceedings 
against the debtor only jointly and not severally, 
the court observed that the declaration 
of enforceability does not form part of the 
enforcement procedure but antecedes the 
enforcement stage. The court therefore did not 
have to decide on the question whether English 
enforcement requirements can play any role in 
German enforcement proceedings.
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VI. Conclusion
In its decision, the Bavarian Highest Regional 
Court recalled and confirmed the standing 
jurisdiction in Germany on the right to be heard 
in arbitral proceedings. In addition, the decision 
is a reminder for parties and arbitrators to bear 
in mind, to the extent possible, the requirements 
of the rules at the place of enforcement when 
formulating the request for relief and their 
decisions, respectively. Where the court of 
enforcement is unable to adjust the dispositive 
part of the decision on its own motion, most 
arbitration laws and rules provide for the 
possibility to seek clarification from the arbitral 
tribunal.

This article was written by CMS partner Dr 
Tilman Niedermaier and research associate 
Vincent Voerster and was first published on 
CMS Law-Now on 11 March 2022 available 
here.
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