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come in from the cold?
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a “simple” mistake
Case in Brief: Preston v Preston
“...this case is everything relationship
property litigation should not be”
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Welcome to the 27th issue of ReSolution® in which we draw on the experience and expertise of leading
experts in the field to bring you commentary, articles and reviews on topical matters relating to
domestic and international dispute resolution.
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In this issue we feature, New Zealand’s recent first equal ranking with Denmark by Transparency
International as having the least corrupt public sector in the world, the approach to penalties in
Singapore (Singapore CA declines to follow: the UK SC in Cavendish, Australian HC in Andrews, and
New Zealand SC in Honey Bees), Witness-Gating by an arbitral tribunal in Singapore, and the future of
third party funding in New Zealand.
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We also look at the recent decision of the UK High Court in Dogelmor Trade v Caledor Consulting [2020]
EWHC 3342 (Comm) which concerns a US $54M ‘simple mistake’ in an LCIA arbitration award which the
arbitral tribunal refused to correct and which the Court remitted back to the tribunal for it to correct.
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In Case in Brief, we examine Preston v Preston [2020] NZCA 679, a case in which he Kos P felt compelled
to say this case is everything relationship property litigation should not be, and counsel during the High
Court proceedings observed: …the matter has eaten its head off. If ever there was a case for using the
FDR Centre’s prompt, private and cost effective family law arbitration or mediation services to resolve
relationship property disputes in New Zealand, this is it!
I wish to take this opportunity to thank all our contributors. We are most grateful for the support we
receive from dispute resolution professionals, law firms, and publishers, locally and overseas, that
allows us to share with you papers and articles of a world class standard, and to bring you a broad
perspective on the law and evolving trends in the delivery and practice of domestic and international
dispute resolution.
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Contributions of articles, papers, and commentary for future issues of ReSolution® are always welcome.
I do hope you find this issue interesting and useful. Please feel free to distribute ReSolution® to your
friends and colleagues – they are most welcome to contact us if they wish to receive our publications
directly.

ReSolution is the quarterly journal of
NZDRC and NZIAC, published online
each February, May, August, and
November. ReSolution contains a
wide variety of articles on dispute
resolution covering topics relevant to
both the domestic and international
markets, across a broad spectrum of
dispute resolution practices.

-Editor

Warmest regards,

Copies of our previous editions can
be found on our websites:

John Green
Editor
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effective and cannot be appealed unless the
parties’ agreement violates any of the grounds
for recognition under the new law. It also contains
specific regulations on confidentiality. To help
implement the new law, the Supreme Court has
issued a new circular which is also now in effect.
This requires the court to notify plaintiffs regarding
their right to opt for mediation and to designate a
mediator for each case.

update in over a decade.
On 17 December 2020, the IBA adopted new
rules on the Taking of Evidence in International
Arbitration (Rules). The new Rules were published
on 17 February 2021. The new Rules are applicable
to all arbitrations commenced after 17 December
2020, in which the parties agree to apply the IBA
Rules.
The Rules are widely used in international
arbitration to govern the use of document
production and evidence presentation, especially
where parties come from diverse legal systems.

Sierra Leone joins New York
Convention

ReSolution in Brief
Locked down and locked out?

and beat 47 other teams to win the ICC
International Commercial Mediation Competition
for the third year running.

Unfortunately, three community cases of
COVID-19 were detected in South Auckland over
the weekend of 13 and 14 February leading the
Government to impose an alert level 3 lockdown
on the Auckland region.

University of Auckland coach, Matthew Jackson,
said “We are incredibly proud of how the team
has represented the University of Auckland,
New Zealand, and their supporters. Moreover,
it has been rewarding to see how the team
has grown and learnt from each round during
ICCMW. The final round was a delight to witness
and we congratulate Sofia University on their
performance.”

If you are facing a commercial lease dispute
due to COVID-19 restrictions, the government
continues to fully fund arbitration and mediation
services for eligible parties who are in dispute
about the payment of rent and outgoings where
the tenant has experienced a material loss of
revenue during a lockdown period. We are
open to receive your application and we remain
available to assist with any enquiries. Give us a call
- our team at NZDRC is ready to help you.

In 2019, the IBA Guidelines and Rules
Subcommittee established a Task Force
comprising more than 30 international arbitration
practitioners from both civil- and common-law
backgrounds. The Task Force studied the need for
any revisions to the IBA Rules of Evidence. Given
the general satisfaction with the 2010 version
of the Rules, the Task Force proposed a limited
number of changes.

IBA Rules on taking of evidence
revised
The International Bar Association (IBA) has
announced a revision of its Rules on the Taking
of Evidence in International Arbitration, the first

New Mediation Law enacted in
Vietnam
On 16 June 2020, the National Assembly passed
the Law on Mediation and Dialogue at Court
(the Law). Coming into force from January 2021,
the Law builds an effective legal framework for
mediation and dialogue at court for agencies,
organisations and individuals. Additionally, the
Law emphasies the State’s policy of encouraging
parties to settle civil cases and matters and
administrative lawsuits through mediation and
dialogue at court.

Auckland University wins ICC
Mediation Competition
New Zealand’s University of Auckland took
victory in the 16th edition of the ICC International
Commercial Mediation Competition. The other
finalists were: Bulgaria’s University of Sofia which
was runner-up, the University of New South Wales
which took third place, and Brooklyn Law School
from the United States in fourth place.

COVID-19
Commercial Lease Disputes Arbitration and Mediation
Fully funded services now open for applications

It formalises the pilot program that has been in
place in some provinces since 2018, including
detailed provisions on the selection of a mediator,
procedures for mediation, as well as procedures
for recognising the outcome. The court’s decision
on recognition of a successful mediation is legally

The team comprising Andrew O’Malley Shand,
Arianna Bacic, Britney Clasper and Bronwyn Wilde,
and their coaches Isabelle Kwek and Matthew
Jackson was sponsored by Shortland Chambers
www.nzdrc.co.nz

The Rules were published in 1999 and first revised
in May 2010. In 2015, the IBA Arbitration Guidelines
and Rules Subcommittee conducted a worldwide
survey on the use of the IBA arbitration practice
guidelines and rules, including the IBA Rules of
Evidence. The results of the survey were published
in a report in 2016. The report showed that the
majority of the respondents were generally
satisfied with the IBA Rules of Evidence and noted
that a revision may be considered on the ten-year
anniversary of the Rules.

Sierra Leone has deposited an instrument of
accession to the Convention on Recognition
and Enforcement of Foreign Arbitral Awards 1958
(the New York Convention), becoming the 166th
jurisdiction to do so. The Convention requires
contracting states to recognise and enforce
arbitral awards made in other contracting states
in the same way they would for a domestic
award, subject to certain limited exceptions. The
Convention entered into force in Sierra Leone on
26 January 2021.
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that the tenant was in, brought about by
COVID-19. The judge however noted that no
specific reasons were given to substantiate
the plaintiff’s contention that it would be
unconscionable to evict the Tenant in the
midst of a “global pandemic”. The judge
commented that a valiant effort was put forward
by counsel for the plaintiff in its interpretation of
the “rent suspension” clause however the judge
commented that the Demised Premises was not
“destroyed or damaged” making it “unfit for
occupation or use”. He noted that to interpret the
clause in the manner being proposed would do
“violence” to the meaning of the actual words in
the clause in the lease. He rejected the argument
of frustration noting the obligation to pay rent was
a fundamental part of the contract and could
only be set aside under the “rent suspension”
clause.

The new Rules include provisions regarding remote
hearings (including the use of hybrid hearings),
tribunal consultation on cybersecurity and data
protection, document production and the use
of translation. Documents that are produced in
response to a Request to Produce do not need to
be translated, but documents that are submitted
to the tribunal do need to be translated into
the language of the arbitration. The new Rules
also include provision for second round witness
statements and expert reports where new factual
developments occur that could not have been
addressed in a previous witness statement/report,
and the exclusion of illegally obtained evidence.

UNCITRAL Working Group III
issues report on 39th session

UK Court of Appeal addresses
expert’s duties and conflicts of
interest

UNCITRAL’s Working Group III, which is considering
reform of investor-state dispute settlement (ISDS),
has released its report on the 39th session, which
was held in Vienna in October last year. The
working group focused on possible reform of
dispute prevention, mitigation and mediation;
treaty interpretation by State parties; security for
costs and frivolous claims; multiple proceedings
and counterclaims; and a multilateral instrument
on ISDS reform. An agreed work and resourcing
plan will be presented for approval at the next
session, and if accepted, will be presented
to UNCITRAL as the working group’s plan. The
working group also released the latest draft
of its working papers on the “Selection and
Appointment of ISDS tribunal members” and
“Appellate mechanism and enforcement issues.”
The working group is due to meet again in
Vienna in February with provision being made for
members who are unable to attend in person due
to COVID-19 related travel restrictions, to attend
remotely via an online platform.

In Secretariat Consulting PTE Ltd, Secretariat
International UK Ltd and Secretariat Advisors LLC
v A Company [2021] EWCA Civ 6, the Court of
Appeal dismissed an appeal against the TCC’s
decision in A Company v X, Y and Z [2020] EWHC
809 (TCC) and found that, on the facts, there was
a conflict of interest where an expert organisation
was acting for and against the same client on two
separate but concurrent arbitrations concerning
the same project and same/similar subject matter.
The Court of Appeal’s decision has significant
implications, not only for delay and quantum
experts specialising in construction disputes, but
also litigation and arbitration support/expert
service providers of other disciplines. The judgment
contains a useful analysis of when conflicts can
arise in related cases and the circumstances
in which a large organisation offering expert or
litigation support services may find itself conflicted.

COVID-19 Not enough to
suspend payment of rent
by oyster shuckers under
commercial lease in Ireland

This is the first Court of Appeal authority that
directly addresses the issue of whether an expert
owes a fiduciary duty of loyalty to his/her client. In
the present case, it was not considered necessary
to determine this point due to the existence
of a contractual obligation to avoid conflicts
of interest. However, it was suggested that,
depending on the nature of services provided
and/or particular wording of the relevant expert
retainer, a court may find that an expert is bound
by a fiduciary duty of loyalty.

The recent case of Oyster Shuckers Limited T/A
KLAW (1) v Architecture Manufacture Support
(EU) Limited and Wooi Heong Tan [2020] IEHC 527
tested the argument of whether COVID-19 can
be seen as a frustrating event allowing for the
suspension of rent under the commercial lease.
Mr Justice Mark Sanfey in his judgment
commented on the unfortunate state of affairs
www.nzdrc.co.nz
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Transparency
International: New
Zealand’s Perception is its
Reality
By Maria Cole
Once again, New Zealand has been ranked first equal with
Denmark as having the least corrupt public sector in the world.
Transparency International has just released its 2020 Corruption
Perceptions Index (CPI) and New Zealand ranked equal No.1 out
of 180 countries and territories with an overall score of 88/100. The
average score was 43/100 and two-thirds of the countries scored
below 50/100.
In the Asia Pacific region, New Zealand was the cleanest followed
by Singapore (85/100), Australia (77/100) and Hong Kong (77/100),
with the region having an average score of 45/100.
The impact of corruption on the global health response to
COVID-19 featured front and centre in the report and New
Zealand’s response to the pandemic was highly praised. A
concern was expressed over the impact that the response had on
transparency, noting the difficulties for both parliament and the
media to perform their usual roles of holding the government to
account and publicising its actions. However, the report says with a
score of 88, New Zealand scores top marks on the CPI and that the
country’s response was lauded for its effectiveness.
The report states that the CPI paints a grim picture of the state of
corruption worldwide and makes four recommendations which it
says are essential for countries to implement to fight the impacts of
COVID-19 and curb corruption. They are:
1. Strengthen oversight institutions: The COVID-19 response
exposed vulnerabilities of weak oversight and inadequate
transparency. To ensure resources reach those most in need
and are not subject to theft by the corrupt, anti-corruption
authorities and oversight institutions must have sufficient funds,
resources, and independence to perform their duties.
2. Ensure open and transparent contracting: Many governments
have drastically relaxed procurement processes. These rushed
and opaque procedures provide ample opportunity for
corruption and the diversion of public resources. Contracting
processes must remain open and transparent to combat
wrongdoing, identify conflicts of interest and ensure fair pricing.
3. Defend democracy, promote civic space: The COVID-19 crisis
exacerbated democratic decline, with some governments
exploiting the pandemic to suspend parliaments, renounce
public accountability mechanisms, and incite violence against
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dissidents. To defend civic space, civil society
groups and the media must have the enabling
conditions to hold governments accountable.

revolution in the international dispute resolution
space. We are fortunate that New Zealand has
excellent technological expertise and resources.
With its world-class facilities, NZIAC and its registry
have continued to operate remotely throughout
each New Zealand lockdown.

4. Publish relevant data, guarantee access:
The publication of disaggregated data
on spending and distribution of resources
is particularly relevant in emergency
situations, to ensure fair and equitable policy
responses. Governments should also ensure
people receive easy, accessible, timely and
meaningful information by guaranteeing their
rights to access information.

NZIAC remains committed to providing parties to
international commercial disputes in the TransPacific Region with the widest capacity to adopt
dispute resolution processes and procedures that
are fair, prompt, and cost effective, and which
provide a proportionate response to the amounts
in dispute and the complexity of the issues
involved.

The full CPI report is available here.
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Live Online | On Demand

Building and Construction
Law Disputes
TUESDAY 23 MARCH 2021 | 1.15PM TO 4.30PM
Chair: John Green, Director and Arbitrator, Adjudicator, Mediator, Building Disputes
Tribunal - Te Taraipiunura mō ngā Tautohe Whare
Case Law Update
Presented by Jo-Anne Knight, Partner, Simpson Grierson and Georgina Grant, Partner,
Grant & Co
Update on Legislative and Regulatory Reform Affecting the Construction and
Infrastructure sector
Presented by Helen Macfarlane, Partner, Hesketh Henry
Insolvency: How to Manage and Mitigate Insolvency Risks
Presented by Hamish Bolland, Partner and Michael Harper, Partner, Chapman Tripp
Subcontractor Agreement Issues
Presented by John Walton, Barrister, Arbitrator, Adjudicator and Commercial Mediator,
Bankside Chambers

COVID-19 has certainly provided the dispute
resolution sphere with new challenges, with an
unprecedented impact on individuals, businesses,
and states. Courts have been placed under
additional stress with many being unable to hold
trials during lockdown. International arbitration
has demonstrated itself to be both adaptable
and resilient throughout the crisis and emerged
more strongly positioned as a method of dispute
resolution, with a surge in the number of arbitration
cases due to the adaptability and flexibility
of arbitration as an efficient means of dispute
resolution.

We have seen since the publication of NZIAC’s
2018 Rules that they have been increasingly
adopted by commercially astute parties doing
business in the Trans-Pacific Region and also more
widely throughout the world. The Rules are robust
and certain, yet innovative in their commercial
common-sense approach to the challenging
issues involved in the settlement of international
trade, commerce, investment, and cross-border
disputes.
The impact of COVID-19 on the business world
and dispute resolution has meant that the Rules
have been especially welcomed during this time
of disruption. They provide both a framework and
detailed provisions to ensure the efficient and
cost-effective resolution of disputes and reflect
a modern and fresh approach to legal drafting.
They are set out in a manner designed to facilitate
ease of use and may be adopted by agreement
in writing at any time before or after a dispute has
arisen.

The need to review and revise our approach
to arbitration and mediation in light of this new
world is highlighted by a recently published
book International Arbitration and the COVID-19
Revolution1.
The New Zealand government’s response to
COVID-19 has provided stability for the business
community and mitigated the disruption of the
pandemic in a way that has been recognised
throughout the world. The CPI notes that New
Zealand is consistently one of the top performers
on the index both in the South-Pacific Region and
around the world.

While the Rules have been developed in New
Zealand, they are appropriate for use by parties
from any country and may be applied in any
jurisdiction through NZIAC. For more information,
contact our registry team: registrar@nziac.com.

In addition to the New Zealand CPI ranking of joint
first place, the Bloomberg COVID-19 Resilience
Ranking,2 which provides a measure of the best
places to be in the COVID-19 era, places New
Zealand as the top scorer with a resilience rating
of 76.8. The next ranked economy, Singapore,
scored 71.3. By comparison, the United Kingdom
was ranked at 32, with a score of 48.9 and the
United States was ranked 35 with a score of 48.3.
The New Zealand International Arbitration Centre
has been ideally placed to take a lead role in this

About the author
Maria works as a Knowledge
Manager in NZDRC’s
Knowledge Management
Team. She was previously a
civil litigation barrister for over
a decade, where she gained
experience in arbitration and
mediation.

1 Published by Wolters Kluwer - a blog discussion on chapters of the book can be found at http://arbitrationblog.kluwerarbitration.com/2020/10/08/international-arbitration-and-the-covid-19-revolution-part-1-of-2/ (accessed 10 February 2021).
2 https://www.bloomberg.com/graphics/covid-resilience-ranking/ (accessed 10 February 2021).
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Rules against Penalties
By Shumin Lin
Singapore Court of Appeal affirms Dunlop
Pneumatic and declines to follow the UK Supreme
Court and the Australian High Court.

Denka’s premises.
A dispute arose between the parties. Seraya
commenced proceedings against Denka,
claiming that Denka was in repudiatory breach
of the ERAs. Seraya claimed damages under the
liquidated damages clause contained in each
of the ERAs, and common law damages in the
alternative.

Denka Advantech Pte Ltd and another v Seraya
Energy Pte Ltd and another and other appeals
[2020] SGCA 119

INTRODUCTION
In the recent case of Denka Advantech Pte
Ltd and another v Seraya Energy Pte Ltd and
another and other appeals [2020] SGCA 119,
the Singapore Court of Appeal affirmed that in
Singapore, the rule against penalties (Penalty
Rule) remains that articulated in Dunlop
Pneumatic Tyre Company, Ltd v New Garage and
Motor Company, Limited [1915] AC 79.
The Singapore Court of Appeal declined to
extend the Penalty Rule to situations outside of
breach of contract, as the High Court of Australia
had done in Andrews and others v Australia
and New Zealand Banking Group Limited (2012)
247 CLR 205. The Singapore Court of Appeal
also declined to adopt the wider legitimate
interest standard that the UK Supreme Court had
articulated in Cavendish Square Holding BV v
Makdessi [2016] AC 1172.

THE HIGH COURT’S DECISION
The trial judge held in Seraya’s favour on the
question of liability. The trial judge found that
Denka was in repudiatory breach of the ERAs, and
that Sereya had validly terminated the ERAs. The
trial judge also held that the mitigation offer by
Denka to Seraya was not a reasonable one and
Seraya had not acted unreasonably in rejecting it.
Given the trial judge’s findings on liability, the
liquidated damages provisions in each of the
ERAs were engaged. In assessing the validity of
the clauses, the trial judge applied the principles
in Dunlop Pneumatic Tyre Company, Ltd v New
Garage and Motor Company, Limited [1915] AC
79, and held that the liquidated clauses in ERAs
were not a genuine pre-estimate of Seraya’s

This article examines the Singapore Court of
Appeal’s reasoning in this decision.

BACKGROUND
Seraya Energy Pte Ltd (Seraya), a retailer
of electricity, entered into electricity retail
agreements (ERAs) with Denka Advantech Pte
Ltd and Denka Singapore Pte Ltd (collectively,
Denka), whereby Seraya supplied electricity to
www.nzdrc.co.nz

Denka denied that it had wrongfully terminated
the ERAs. Denka also resisted Seraya’s claim
for liquidated damages on the basis that the
liquidated damages clause in the ERAs were
unenforceable penalties. Denka further argued
that Seraya was precluded from claiming
common law damages in relation to two ERAs
because of express provisions therein which stated
that neither party would be liable for any “indirect
or consequential loss… including any loss of
profits”. Finally, Denka contended that Seraya had
failed to mitigate its loss.
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damages and were therefore unenforceable
penalty clauses. Seraya was however entitled
to common law damages, and parties were
directed to attempt to agree on the quantum for
Seraya’s loss of profit.

that was both wide as well as uncertain. It would
permit the Courts to review a wide range of
clauses on substantive grounds, which would
result in an incursion into the parties’ freedom of
contract.

Seraya appealed against the trial judge’s decision
on liquidated damages and the decision to
take Denka’s offer to settle into account when
determining costs. Denka cross-appealed against
the trial judge’s decision on liability, on whether
the mitigation offer was reasonable, the quantum
of common law damages awarded and costs.

Thus, the Court of Appeal reaffirmed that the
Penalty Rule applies only where there has first
been a breach of contract.

THE COURT OF APPEAL’S
DECISION
The Court of Appeal allowed the appeal and
upheld Seraya’s claim for liquidated damages
under the ERAs.
The Court of Appeal explained that there had
been significant developments to the Penalty Rule
in Australia and the United Kingdom.
In Andrews and others v Australia and New
Zealand Banking Group Limited (2012) 247 CLR
205, the Australian High Court held that the
Penalty Rule’s scope of application was not
limited to clauses which imposed obligations only
upon one party’s breach of contract.

This was because the Dunlop test, of whether
the clause provides a genuine pre-estimate of
loss, is wholly consistent with the focus being
on a secondary obligation to pay damages by
way of compensation. Put another way, if the
stipulated amount of damages to be paid is
more than the pre-estimate of the likely loss, that
amount must necessarily be penal, as opposed to
compensatory. However, in Singapore, punitive
damages cannot be awarded for breach of
contract.
The concept of “legitimate interest” was,
moreover, a very general concept that could
utilised in a myriad of ways, and was susceptible
to a number of possible interpretations. Its protean
character lends itself to be utilised too flexibly,
which would lead to too much uncertainty both
prior to the entry into the contract, and with
regard to the specific result arrived at by the court
thereafter. This may have the unwanted effect of
encouraging litigation.

In Cavendish Square Holding BV v Makdessi [2016]
AC 1172, the UK Supreme Court reformulated the
substance of the Penalty Rule. Whereas Dunlop
focussed on the concept of compensation, and
whether the clause provided a genuine preestimate of likely loss, Cavendish held that there
could be “legitimate interests” that went beyond
compensating the plaintiff.

The Court of Appeal clarified, however, that its
rejection of the legitimate interest test did not
mean that the key elements that weighed heavily
with the court in Cavendish (including commercial
interest, and the relative bargaining power of the
contracting parties) were entirely irrelevant at the
level of legal principle. However, these elements
had to be viewed in light of the fact that the focus
was on whether the clause provided a genuine
pre-estimate of the likely loss.

The Court of Appeal explained that extending
the Penalty Rule to situations outside of a breach
of contract would give the Courts a discretion

The Court of Appeal held that Denka had
wrongfully repudiated all three ERAs, and found
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that the liquidated damages clauses in all the
ERAs were secondary obligations on the facts,
and therefore the Penalty Rule was applicable.
There was no violation of the greatest loss principle
(set out in Dunlop) and the liquidated damages
clauses were not penalties.

A SUMMARY OF THE DUNLOP
TEST
It is now clear that the Singapore Courts will
apply the tests espoused in Dunlop Pneumatic to
ascertain whether a clause is a penalty:

different levels of damage.
d. A sum may be a genuine pre-estimate of
damage even if the consequences of the
breach are such as to make precise preestimation almost an impossibility.
3. In applying the above principles, much
depends on the precise facts and
circumstances of the case itself. Here, factors
such as the bargaining power of the parties,
and the parties’ purpose for entering into the
contract, may be relevant.

COMMENTARY

1. The focus is whether the clause provided a
genuine pre-estimate of the likely loss at the
time of contracting. In this regard, the only
“legitimate interest” which the Penalty Rule is
concerned with is that of compensation.
2. The following tests may be helpful, or even
conclusive, in the task of construing the clause:
a. It will be held to be a penalty if the
sum stipulated for is extravagant and
unconscionable in amount in comparison
with the greatest loss that could
conceivably be proved to have followed
from the breach.
b. It will be held to be a penalty if the
breach consists only in not paying a sum
of money, and the sum stipulated for
is greater than the sum which ought to
have bene paid.
c. There is a presumption (but no more) that
it is a penalty when a single lump sum is
made payable by way of compensation,
on the occurrence of one or more or all of
several events, which may occasion very

The Court of Appeal’s decision has provided
much needed clarity, both in respect of the
principles that underpin the Penalty Rule, and
the test which applies to determine whether
a liquidated damages clause is valid. The
reaffirmation of Dunlop gives contracting parties
clearer insight as to how a liquidated damages
clause will be assessed by the Singapore Court.
That said, in drafting these clauses, parties should
be mindful that the Court of Appeal has also
clarified that concepts such as the commercial
interests of the parties are not entirely irrelevant.
Regard should be had to these elements as well,
to avoid a situation where an otherwise valid
clause may be found to be a penalty because
commercial factors tip the balance.
The content of this article does not constitute legal advice
and should not be relied on as such. Specific advice
should be sought about your specific circumstances.
Copyright in this publication is owned by Drew & Napier
LLC. This publication may not be reproduced or transmitted
in any form or by any means, in whole or in part, without
prior written approval.

About the author
Shumin has an active disputes practice and is experienced
in complex contractual disputes, shareholder’s disputes,
company law issues, and tortious actions. She also has
particular experience with freezing injunctions.
Shumin has acted for a wide range of clients from various
industries before the Singapore Courts and in international
arbitrations. This includes acting for companies in the
retail, hospitality, and shipping industries as well as venture
capitalists and high net individuals.
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AMINZ
Scholarships
The AMINZ Scholarships
2021 are open and we are
looking for applications
from rising stars in the
dispute resolution
community.
There are two amazing
scholarships on offer and
we encourage AMINZ
members and nonmembers alike to apply for
these scholarships.
Applications close at 5pm
on Friday March 19 2021 looking forward to hearing
from you.
Head on over to
www.aminz.org.nz and find
out all the details.
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Alternative Dispute
Resolution under the
Trusts Act 2019 – missing
in action?
By John Green
The new Trusts Act 2019 (Act) came into force on 30 January 2021.
It brings a number of significant changes to trust law and is the
first major reform in 70 years. The Act applies to existing and future
family trusts, trading trusts and trusts created under wills.
One of the most significant developments in the Act is the express
provision for ADR processes to resolve both internal (between
trustees and/or beneficiaries) and external trust disputes involving
a trustee and one or more third parties. An ADR process is defined
in the Act as an alternative dispute resolution process (for example,
mediation or arbitration) designed to facilitate the resolution
of a matter. Prior to the Act, it was generally considered that
disputes relating to trusts were not capable of resolution through
mediation or arbitration because many beneficiaries of trusts were
discretionary, unascertained, or lacking capacity and therefore
their interests could not be safeguarded or considered. In sum, the
move to expressly provide for and promote the use of ADR in the
Act has been a watershed moment by global standards.
Unfortunately, however, it would appear that the fact that ADR may
be used to resolve trust disputes and/or the import of that option
has been and continues to be overlooked by those responsible for
drafting trust deeds. Many trust deeds are now being varied or trusts
are being re-settled to comply with the Act, however many of those
trust deeds are still being drafted without including any provision
that requires an eligible dispute to be subject to an ADR process.
While that is not fatal in the sense that parties can of course
subsequently agree to use ADR, or indeed the Court may, at the
request of a trustee, a beneficiary, or on its own motion require a
matter to be submitted to ADR, it may not reflect practice that is in
the best interest of parties or complies with client care rules.
The New Zealand Dispute Resolution Centre (NZDRC) has a model
ADR clause which those who are drafting trust deeds can simply
insert into the text of the deed as the operable dispute resolution
clause:
Any dispute or difference arising in relation to the trust
between a trustee and one or more beneficiaries, or a trustee
and one or more other trustees, but excluding any dispute
about the validity of all or part of the trust, shall be referred
to and finally resolved by arbitration in accordance with the
Arbitration Rules of the New Zealand Dispute Resolution Centre
(NZDRC).

www.nzdrc.co.nz
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The model clause is simple, straightforward, and
effective. The reference to NZDRC’s Arbitration
Rules (Rules) in the model clause is all that is
required as the Rules provide both a framework
and detailed provisions to ensure the efficient
and cost effective resolution of trust disputes from
appointment of the arbitral tribunal to the final
award.
We do not recommend including multi-tiered
dispute resolution clauses making mediation
or any other informal ADR process (such as
negotiation) a precondition to arbitration.
The key point is that by agreeing to arbitrate
under NZDRC’s Arbitration Rules, parties can
secure the appointment of an arbitrator within
10 working days from service of a Notice of
Arbitration, either by agreement or by requesting
NZDRC to select and appoint the arbitral tribunal.
The parties are of course at liberty to vary the
Rules by agreement, but at least they do not have
to agree every procedural and timetabling step
at a time when agreement as to anything is often
difficult to achieve.

arbitration to focus parties’ minds on alternative
processes for resolving their dispute such as
negotiation or mediation. Most importantly, not all
matters are ripe for mediation prior to arbitration
(or litigation) commencing and to make parties
engage in mediation as a precondition to
arbitration may only serve to delay the outcome,
increase the cost, and in all likelihood, to militate
against the use of mediation by a party at a later
date when it might be used to best and proper
advantage.
For more information on ADR options, click here
(https://www.nzdrc.co.nz/)

About the author
John is a Director of NZDRC
and is a professional
arbitrator, mediator and
adjudicator.

Parties can agree to mediate at any time and
NZDRC’s Arbitration Rules expressly provide for
a mandatory stay of the proceedings where
parties agree to mediate once arbitration has
commenced. There is nothing like an impending

MODEL CLAUSE FOR TRUST DEED
Any dispute or difference arising in relation to the trust
between a trustee and one or more beneficiaries, or a
trustee and one or more other trustees, but excluding
any dispute about the validity of all or part of the trust,
shall be referred to and finally resolved by arbitration
in accordance with the Arbitration Rules of the New
Zealand Dispute Resolution Centre (NZDRC).
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Case in Brief: Preston v Preston
PRESTON v PRESTON [2020] NZCA 679 | 21 December 2020

By Melt Strydom

of the opposite sex on a domestic basis in such
a manner as if they were legally married to each
other. although they may not be so married.

Introduction
The recently released Court of Appeal decision
in Preston v Preston represents the culmination of
nearly four years of relationship property litigation,
first commenced as proceedings in the Family
Court that were subsequently transferred to the
High Court, which issued a 235-page judgment.
The sole relief granted in the High Court, which
came 4 years after separation, was an equalising
payment of $15,903 – to be paid by Mrs Preston.
Having had most of her claims dismissed, Mrs
Preston was also required to pay costs and
disbursements of $137,233.

The couple bought a holiday home in Pauanui in
2012 which was settled in the name of GPFT. Mrs
Preston settled her own family trust, the Huntbos
Family Trust (HFT), in 2014. Also in 2014, the holiday
home was resettled in the names of both GPFT
and HFT as tenants in common in equal shares
and the two trusts entered into a property sharing
agreement.
The parties separated in September 2015, after
five years together. Mrs Preston occupied the
Pauanui property and the HFT gave notice in
November 2015 that it was exercising its option to
purchase the property. In March 2016, the HFT sent
a sale and purchase agreement to the GPFT at a
purchase price of $315,000, based on a registered
valuation. Settlement would have occurred in
April 2016. Unfortunately, the parties did not reach
agreement on the price.

Mrs Preston appealed to the Court of Appeal but
was in large part unsuccessful.
President Kós wrote: this case is everything
relationship property litigation should not be,
and counsel during the High Court proceedings
observed: …the matter has eaten its head off.

The relationship property litigation that followed,
which included Mr and Mrs Preston as well as
their respective trusts, generated three separate
proceedings in the High Court, which were all
eventually dismissed.

Background
Mr Preston, owned a contracting company
Eastern Bay Thrusting Ltd (EBTL). He settled the
Grant Preston Family Trust (GPFT) in 2004, with his
two children from a previous marriage as final
beneficiaries. This was all done three years prior to
meeting Mrs Preston in 2007.

Mrs Preston appealed the judgment and asked
the Court of Appeal to determine three issues:

In 2005, GPFT purchased a section in The
Fairway, Whakatāne and a home on the site
was completed in 2007. In November 2008, Mr
Preston transferred 99 of his 100 shares in EBTL to
GPFT for $160,000. Mr and Mrs Preston began a
de facto relationship in 2009 and were married in
December 2010.
In 2010, Mr Preston executed a deed adding the
following classes of beneficiary to the GPFT: any
wife or widow for the time being of the Settlor and
any person who is living or has lived with the Settlor
www.nzdrc.co.nz
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1. Whether the February 2010 deed adding a
class of beneficiaries in Mr Preston’s trust (GPFT)
resulted in a nuptial settlement under section
182 of the Family Proceedings Act 1980 (FPA)
(which conveys a discretion on the Court to
look into relationship property agreements if
it deems it necessary), and whether the High
Court erred in exercising its discretion under
that provision when it declined to award relief
to Mrs Preston;
2. Whether the High Court erred in declining
to award Mrs Preston a share in the increase
in value of Mr Preston’s separate property,

“…this case is everything
relationship property
litigation should not be.”

being his one share that he held in EBTL, under section 9A of the
Property (Relationships) Act 1976 (PRA). Section 9A(2) of the PRA
concerns increases in the value to separate property belonging
to one spouse, which is attributable to the actions of the other
spouse. The relevant increase in value may then itself be treated
as relationship property; and
3. Whether the High Court made a mistake in not allowing Mrs
Preston’s trust (HBT) to purchase the Pauanui property for
$337,000.

Decision by the Court of Appeal
Issue 1: The exercise of section 182 FPA discretion
The High Court Judge decided that the February 2010 deed
amending the GPFT deed of trust was a nuptial settlement for
purposes of section 182 but refused to exercise her discretion.
The Court of Appeal agreed with the High Court, that the February
2010 deed was a nuptial settlement for the purposes of section 182
(following Clayton v Clayton1). The 2010 deed was an arrangement
made in contemplation of marriage, which made some form of
continuing provision for Mrs Preston in her capacity as a spouse.
The High Court Judge did not err in exercising her discretion under
section 182 to not award relief to Mrs Preston. Section 182 has a
relatively modest remit. It is not a mechanism to equalise property
interests overall. As the Supreme Court said in Ward v Ward,2 it is not
underpinned by any entitlement to or presumption of equal sharing.
The court’s task is not to produce the outcome that would have
applied if the relationship property had not gone into a trust.
The original objects of the GPFT (Mr Preston’s children) remained
the fundamental raison d’être for the GPFT, all the GPFT assets
were acquired by Mr Preston well ahead of the relationship, were
vested in the GPFT by Mr Preston before the de facto relationship
with Mrs Preston began, and were not contributed by, or to, her.
It was therefore a case altogether unlike Ward or Clayton where
relationship property shifted after marriage into a trust. Mr Preston
gained no unfair benefit here.
1 Clayton v Clayton [2016] NZSC 30, [2016] 1 NZLR 590 at [33] – [34] made it clear that
discretionary family trusts that created mere expectations on the part of the discretionary beneficiaries can be nuptial settlements for section 182 purposes.
2 Ward v Ward [2009] NZSC 125, [2010] 2 NZLR 31 at [30].
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It pays to check: US $54
million error a “simple”
mistake
By Maria Cole

We all make mistakes – it’s human nature. However, some mistakes
have bigger consequences and a London Court of International
Arbitration (LCIA) panel recently had a US$54 million howler! When
calculating the value of shares in assessing damages in a Russian
commercial dispute, the tribunal of three arbitrators added a sum
relating to historic tax labilities instead of subtracting it.
When the US$54 million error was brought to its attention, the
tribunal sincerely apologised but refused to amend the award on
the grounds it was a “fair assessment” of loss. Needless to say, the
claimants weren’t happy. They asked the tribunal to correct the
error. The tribunal refused. The claimants then filed a challenge to
the award in the English High Court on the grounds that the mistake
was a “serious irregularity”, causing “substantial injustice”, and the
damages should be reduced to US$4 million.1
The challenge was heard by Sir Ross Cranston, who described how
“a tribunal of leading arbitrators” made a “simple mistake” when
assessing the damages. Sir Ross said it was “the sort of mistake any
of us can make” but “with the most unfortunate of consequences”.
The challenge was successful. The High Court remitted the award
back to the tribunal for reconsideration.
Issue 2: The exercise of section 9A PRA
The separate property in question was Mr Preston’s
one share in his company, EBTL. The Court of
Appeal concluded that the gross increase in
value of that during the relationship was so small it
didn’t warrant appellate re-examination and the
High Court was correct in dismissing the claim.
Issue 3: The Pauanui property

HFT was entitled to complete the purchase of the
property at Pauanui at a price of $337,000,

Conclusion
This case is a salutary example of how litigation
may not provide the fastest or best outcome for all
parties in such disputes.
About the author

The property sharing agreement provided a preemptive buy-out right. It was not in dispute that
HFT exercised that right in November 2015.

Melt is a South African
barrister and legal advisor
with NZDRC’s Knowledge
Management team. A
qualified arbitrator, Melt has
over 12 years employment
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six years as an international
contracts advisor for an
American publishing
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The Court of Appeal found that the High Court
made an error in concluding there had been
no breach of the property sharing agreement.
HFT, having triggered the right to purchase the
property in November 2015, was therefore entitled
to purchase the property at the price agreed (or
should have been agreed) of $337,000, which was
its value in 2016 when the transaction should have
been settled. It was now valued at $477,500. The

www.nzdrc.co.nz
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Background
The background to the dispute was that the second claimant, Mr
Alexander Bogatikov, is a Russian citizen who co-founded a Russian
haulage and logistics business in 2001, the Business Lines Group (a
company that employed around 20,000 people). He owned 100
percent of the shares in Doglemor Trade Limited, the first claimant,
which in turn owned 100 percent of the shares in DL Management
Ltd, the third claimant (DLM). DLM is the holding company for the
Business Lines Group. Mr Mikhail Khabarov, the second defendant,
is also a Russian citizen and businessman. He is the beneficial owner
of a majority shareholding of the first defendant, Caledor Consulting
Ltd, which was incorporated in Cyprus.
In 2014, Mr Khabarov joined the Business Lines Group with an option
to acquire an ownership stake in the business. The option was
granted by a call option deed. The option was exercisable at a
price of US$60 million in a two-year period commencing at the end
of February 2018. The call option deed was governed by English law

1 The challenge was before the High Court as Dogelmor Trade v Caledor Consulting [2020] EWHC 3342 (Comm).

19

www.nzdrc.co.nz

and contained an LCIA arbitration clause with a
London seat.2

set out its clear view that the error did not justify
correcting the award. It said that its intention
had been to award substantial damages to the
Caledor parties, and the corrected award would
be radically different to its intention even if it had
spotted and corrected the error. It said that the
assessment of loss as set out in the award had not
been performed by a mechanistic, step-by-step
application of the agreed model. In particular,
the tribunal referred to relevant issues and subissues which it had to determine which dictated
its ultimate assessment of the value of the
business including a decision based on different
percentage margins of two experts in relation to
a profit/revenue ratio (its earnings before interest,
taxes, depreciation and amortization – the EBITDA
margin).

Mr Bogatikov and Mr Khabarov had a falling
out during 2017 and Mr Khabarov was excluded
from the Business Lines Group. Consequently, Mr
Khabarov alleged that the call option deed had
been repudiated and that he had accepted that
repudiation. He commenced an LCIA arbitration
to determine whether the actions of Mr Khabarov
constituted a repudiation of the call option deed.
In February 2018, the Caledor parties began the
arbitration and, in accordance with the LCIA
rules, a panel of three arbitrators was appointed
as the tribunal. Caledor sought a declaration that
the call option deed had been validly terminated
along with damages for its breach. In their
defence in the arbitration, the Doglemor parties
admitted repudiation and termination of the call
option deed. Accordingly, the only substantive
issue for the arbitration was the quantification
of the Caledor parties’ loss as a result of the
Doglemor parties’ breach of the call option
deed.

The tribunal said its mistake did not undermine its
conclusion that damages of US$58 million was a
reasonable assessment of loss. It stated that, to
correct the mistake would undermine rather than
give effect to its true intentions.

Challenge to the award

The valuation of damages claimed by the
Caledor parties was US$180 million. The Doglemor
parties’ position was that the Business Lines Group
was worthless due to potential tax liabilities. The
tribunal directed the parties to produce an
agreed valuation model. In using the model
to determine the value of the Business Lines
Group, the tribunal added an adjustment for
historic tax liabilities of US$90 million, rather than
deducting it. This was contrary to the common
ground between the parties and contrary to
what the tribunal had intended to do. The result
of the computational error was that the tribunal
awarded US$58 million of damages to the
Caledor parties.

The challenge to the award was brought under
section 68 of the English Arbitration Act 1996.

68

Challenging the award: serious irregularity.
(1)
A party to arbitral proceedings may
(upon notice to the other parties and to
the tribunal) apply to the court challenging
an award in the proceedings on the
ground of serious irregularity affecting the
tribunal, the proceedings or the award.
…

(2)
Serious irregularity means an
irregularity of one or more of the following
kinds which the court considers has caused
or will cause substantial injustice to the
applicant—
		
…
(i)
any irregularity in the
conduct of the proceedings or in
the award which is admitted by the
tribunal or by any arbitral or other
institution or person vested by the
parties with powers in relation to the
proceedings or the award.
In its response to the application for correction
under the LCIA Rules, the tribunal admitted it
had made a computational error. The Doglemar
parties said this error caused them substantial
injustice. The Caledor parties argued there was

no injustice as the tribunal had explained the error
did not materially affect the damages calculation.
The High Court found that the tribunal’s response
to the original challenge was not part of the
award and did not contain further reasons for the
award. It could be relied upon to establish the
tribunal had admitted its error and be admitted
as evidence as to the consequences of that error
on the award. Where it sought to contradict,
reinterpret or supplement the reason of the
award, it was inadmissible.
In his judgment, Sir Ross said that this was a case
of a serious irregularity which would “cause
substantial injustice to the claimants”. He held
that if the tribunal “had an opportunity to address
the computational mistake, it might well have
produced a significantly different award”. He
noted that the tribunal had indicated in its
response that if it had realised the consequences
of its error, it would have revisited the figure it used
for the EBITDA margin. The mistake was not held
to be an error of fact (which would have been
outside the High Court’s jurisdiction to review)
but rather the Court found it was an “error of
implementation”. Sir Ross found it amounted to
the tribunal not doing what it stated on the face
of the award what it intended to do, with the
mistake of adding rather than subtracting the
adjustment. He found there was no undermining

Request for correction under
LCIA Rules
The Doglemor parties made an application under
Article 27(1) of the LCIA Rules seeking that the
tribunal correct its error relating the treatment of
the historic tax liabilities in the valuation model.
The correction as sought would have resulted
in a reduction of the damages awarded to the
Caledor parties from US$58 million to US$4 million.
The tribunal issued a response to the application.
It acknowledged the computational error but
2
The seat of arbitration determines the law governing the arbitration procedure.
www.nzdrc.co.nz
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analysis, derive much assistance from cross-checks
of its valuation of the business.

of the arbitral process, as the tribunal had
admitted the mistake rather than a court having
identified it.

The tribunal’s intention, which it stated in its
response, was to award the Caledor parties
substantial damages. The outcome of the
challenge to its award, and the limited terms of
the remission for its consideration, mean that its
intention may now be difficult to realise.

As a consequence, Sir Ross remitted the award
to the tribunal for it to correct the computational
error, reach a concluded view on the EBITDA
margin, and then calculate a figure for the
Caledor parties’ loss when the EBITDA margin is
coupled with its other (unchanged) findings in the
award.

Having an independent peer review of the award,
like the peer review process provided by NZDRC
(including NZIAC), would likely have avoided this
embarrassing and costly “simple” mistake.

What would have happened
in New Zealand in similar
circumstances?

Under this peer review process, an arbitral
tribunal’s award is subject to scrutiny before being
published. Scrutiny is a unique and key element
of NZDRC’s service ensuring that all awards are
of the highest possible standard and are thus
less susceptible to correction or challenge in the
courts.

If the seat of this dispute had been New Zealand,
the overall process would have been largely the
same.
The first port of call for the Doglemar parties
would have been to apply to the arbitral tribunal
for a correction of the error under article 33 of
Schedule 1 to the Arbitration Act 1996 (NZ Act). If
the tribunal chose to respond in the same was as
the LCIA tribunal, and refused to correct the error,
there could have been an application to the High
Court.

This process delivers an effective quality assurance
regime, reduces the likelihood of errors requiring
correction, and provides parties with an additional
layer of protection that would not otherwise be
available.

On the facts of this challenge, the application
would have been made under article 34(b)(ii) of
the NZ Act to set aside the award and it would
have required the High Court finding that the
award was in conflict with the public policy of
New Zealand. This would require a finding that
there was a breach of the rules of natural justice in
connection with the making of the award.
The Supreme Court in New Zealand has, in Kyburn
Investments Limited v Beca Corporation Holdings
Limited3 confirmed that a breach of natural
justice, even where serious, does not of itself
require an award to be set-aside. The Court has
a discretion and has to determine whether the
award should be upheld. The approach adopted
by the Court of Appeal in Kyburn was to look
at whether the risk associated with the breach
of natural justice had a material effect on the
outcome of the arbitration.

Scrutiny of an award is directed to identifying any
errors in computation, clerical or typographical
errors, or any errors of a similar nature, and any
errors as to form. NZDRC may also draw the
tribunal’s attention to any points of substance or
any internal inconsistencies in the award without
affecting the tribunal’s independence and
autonomy in rendering the award.
Had this type of service been available in this
case, the time, cost, and uncertainty arising from
the resulting court proceeding and referral back
to the arbitral tribunal could have been avoided.

About the author
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peer review

Maria works as a Knowledge
Manager in NZDRC’s
Knowledge Management
Team. She was previously a
civil litigation barrister for over
a decade, where she gained
experience in arbitration and
mediation.

In its award, the tribunal had said it did not, on
3 Kyburn Investments Limited v Beca Corporation Holdings Limited [2015] NZSC 150.
www.nzdrc.co.nz
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Witness-Gating: Arbitrator’s Denial of
Witness Evidence at Hearing Deemed
Breach of Natural Justice in Singapore
By Matthew Skinner, Zachary Sharpe, Zara Shafruddin and Lydia Ni
While tribunals in Singapore enjoy wide discretion
in managing procedural and evidentiary matters
in arbitrations, that discretion is not unfettered
and does not necessarily allow a tribunal to deny
parties the right to present witness evidence at a
hearing.

of the Singapore Chamber of Maritime Arbitration
(SCMA Rules). The respondent had not filed any
witness statements but requested a hearing to
present oral witness evidence. In response, the
sole arbitrator ruled that he would determine if a
hearing were necessary only after the respondent
had submitted witness statements, so that he
could evaluate if there was “substantive value” in
having those witnesses present evidence at the
hearing. When the respondent refused to submit
the witness statements, the arbitrator convened
a hearing for “oral submissions only” (ie, a hearing
without any witnesses) under Rule 28.1 of the
SCMA Rules and ultimately issued an award in
favour of the claimant.

On 20 January 2021, the Singapore Court of
Appeal in CBS v CBP [2021] SGCA 4 held that an
arbitrator’s decision to prohibit the parties from
presenting any witness evidence at a hearing
amounted to a breach of natural justice and
upheld the Singapore High Court’s earlier decision
setting aside the resulting arbitral award on that
basis.
The case involved an arbitration under the Rules

The respondent subsequently commenced
proceedings before the Singapore High Court,
seeking to set aside the final award. The High
Court agreed with the respondent that there
had been a breach of natural justice, and further
found that the respondent was prejudiced by the
breach, which warranted setting aside the final
award in its entirety. The claimant appealed the
decision of the High Court to the Singapore Court
of Appeal.
The Court of Appeal reaffirmed that “the
parties’ right to be heard in legal proceedings
is a fundamental rule of natural justice.” In this
regard, Article 18 of the UNCITRAL Model Law
on International Commercial Arbitration (which
has force of law in Singapore) requires that each
party have a “full opportunity” to present its
case. The Court agreed that what constitutes a
“full opportunity” will depend on the facts and
circumstances of each case and recognized that
tribunals generally have broad case management
powers. However, excluding the entirety of a
party’s witness evidence, in cases where the
applicable rules do not give the arbitrator such
express authority, constitutes a serious breach of
natural justice.
The Court also clarified that while Rule 28.1 allows
parties to agree to a documents-only arbitration or

to dispense with a hearing altogether, the tribunal
must hold a hearing for oral witness evidence if
a party so requests (subject to certain limits). Nor
can a tribunal impose a condition that a party
must show that its evidence has “substantive
value” before deciding whether to hold an oral
hearing. Unless the applicable arbitration rules
or law confer a broad and unqualified power
on the tribunal to gate witnesses (such as the
LMAA Rules), tribunals must provide the parties
an opportunity to present witness evidence at
a hearing if they wish to do so, or risk having the
arbitral award set aside or barred enforcement for
breach of natural justice.
The case potentially has implications beyond
SCMA arbitrations as not all arbitration rules and
laws specifically address the tribunal’s powers to
exclude witnesses. Ultimately this issue will turn
from case to case on the applicable arbitration
rules and law and any agreements between the
parties. Nevertheless, the CBS v CBP decision sets
down an important marker on the “right to be
heard” and what that means in practice.
The views and opinions set forth herein are the
personal views or opinions of the authors; they do
not necessarily reflect views or opinions of the law
firm with which they are associated.

Authors

Matthew Skinner

www.nzdrc.co.nz

24

Zachary Sharpe

Zara Shafruddin

25

Lydia Ni

www.nzdrc.co.nz

NZIAC Advert

Third-party funding: has
it finally come in from
the cold?
By Maria Cole

Third-party funding of the cost of dispute resolution was historically a no-go zone in both common law
and certain civil law jurisdictions. However, its benefits in assisting to break down the barrier of cost
in accessing civil justice saw it hailed as a saviour of the financial under-dog. It is now increasingly
being given the official green light in the funding of both litigation and arbitration. What are the current
international trends on third-party funding of arbitration and what is its future in New Zealand?
Third-party funding, also known as litigation
funding, is where a third-party, with no legal
interest in the dispute, agrees to fund some or all
the costs of a party to the dispute in return for a “a
slice of the action”. Historically third-party funding
was not permitted in New Zealand, as it breached
the doctrines of “maintenance” and “champerty”
and was viewed as unethical.1 The courts saw it
as against public policy over concerns it would
result in conflicts of interest and encourage
unmeritorious claims, and in certain countries it
was a crime. In the 1960s, Lord Denning MR, the
colourful former President of the Court of Appeal
in England, explained the attitude:2

The reason why the common law
condemns champerty is because
of the abuses to which it may give
rise. The common law fears that the
champertous maintainer might be
tempted, for his own personal gain,
to inflame the damages, to suppress
evidence, or even to suborn witnesses.
These fears may be exaggerated, but,
be that so or not, the law for centuries
had declared champerty to be
unlawful…

together with the need to facilitate access to
justice in representative and class actions, helped
provide one. Over recent decades, England and
Wales, and parts of Canada and the USA, have all
diluted or repealed the rules around maintenance
and champerty, so that “properly structured”
third-party funding of litigation and arbitration
is now permitted there. Australia has permitted
funded class actions since the early 1990s.

Third-party funding of arbitration
is a fact of life
The International Chamber of Commerce has
stated that “despite reservations, the solution
offered by third-party funding has now become a
fact of life in the world of arbitration”.
In 2017, Singapore passed a Civil Law
(Amendment) Bill to permit third-party funding
agreements for international arbitration. Singapore
considered that third-party funding of arbitration
was necessary in order to remain a competitive
international arbitration hub. The Singapore
Government also introduced the Civil Law (Third
Party Funding) Regulations to set out eligibility
requirements for third-party funders, including a
requirement that third-party funders must have
“paid-up share capital of not less than US$5

Third-party funding needed an image makeover.
The power and resource imbalance that often
exists between potential parties to a civil dispute,

1 “Maintenance” is generally concerned with supporting litigation brought by others where you have no legal interest in the dispute. “Champerty” involves accepting a share of the proceeds obtained through litigation and is a particular form of maintenance.
The rules around it were introduced in medieval England to prevent abuses of justice by corrupt nobles and officials lending their
names to fraudulent and vexatious claims in return for a share of the profits.
2 In Re Trepca Mines (No 2) [1963] Ch 199.
www.nzdrc.co.nz
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million”. Amendments were also implemented
to Singapore’s Legal Profession Act and Legal
Profession Rules. They promote counsels’ duties to
their clients and require practitioners to disclose to
other parties if a third-party funding agreement is
in effect, along with the name of the third-party
funder, on the commencement of arbitration or
as early as practicable. A guidance note issued
by the Council of the Law Society of Singapore on
these legislative amendments can be read here3.

have been enacted to the Hong Kong Arbitration
Ordinance to address it directly, with the Hong
Kong Code of Practice for Third Party Funding of
Arbitration coming into force on 1 February 2019.
Its purpose is to ensure that third-party funding
of arbitration is not prohibited by the common
law doctrines and to provide for measures and
safeguards in relation to it, once again addressing
issues such as capital adequacy requirements of
the funder, conflicts of interest, confidentiality, and
control of conduct of the arbitration. The Code of
Practice and information about it which has been
released by the Government of Hong Kong can
be found here5.

The Singapore International Arbitration Centre
revised its International Arbitration Rules to
permit arbitral tribunals to order disclosure of the
existence of third-party funding agreements and
names of third-party funders. It issued a practice
note on the standards of practice and conduct
of arbitrators in international arbitrators where the
involvement of external funds is permissible, which
can be viewed here4.

The rise and regulation of thirdparty funders

Since third-party funding of arbitration was given
the green light in Hong Kong in 2017, amendments

Third-party litigation funding is now an established
industry and there are now, in addition to
specialised third-party funding institutions,
insurance companies, investment banks, hedge

3 https://www.lawsociety.org.sg/wp-content/uploads/2020/03/Third-Party-Funding-GN-10.1.1.pdf accessed on 12 February
2021.
4 http://www.siac.org.sg/images/stories/articles/rules/Third%20Party%20Funding%20Practice%20Note%2031%20March%20
2017.pdf accessed on 12 February 2021.
5 https://www.info.gov.hk/gia/general/201812/07/P2018120700601.htm accessed on 12 February 2021.
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funds and law firms offering to finance litigation
and arbitration.

Licence and are required to register to conduct
most class actions as managed investment
schemes.

Statutory and voluntary codes of conduct are
being put in place to ensure the legitimacy of
third-party funders and to provide best practice
guidelines. In Singapore, funders must meet
and continue to satisfy requirements to become
“qualifying” third-party funders and if they do not
do so, their rights under any funding agreement
contract are not enforceable.

In New Zealand there is neither statutory
nor voluntary regulation of funders. The Law
Commission/Te Aka Matua o te Ture is currently
conducting its combined review of class actions
and litigation funding. In its Issues Paper, it has said
that in New Zealand “the litigation funding market
is relatively opaque”, noting in relation to current
trends:7

The Association of Litigation Funders of England &
Wales, which currently has nine funder members,
has a voluntary Code of Conduct for Litigation
Funders (ALF6). It too covers capital adequacy
requirements for funders and rights regarding
termination and control of proceedings.
The Australian Law Commission completed an
inquiry into class actions and litigation funders in
2019. It proposed a suite of recommendations to
improve the regulation of litigation funders. Since
August 2020, litigation funders in that country have
had to hold an Australian Financial Services

Although claims arising out of insolvent
companies continue to be an important
area of activity for litigation funders, the use
of litigation funding has since expanded
into other contexts, including representative
actions, commercial disputes and insurance
claims…
We have identified five domestic based
litigation funders and six overseas-based
funders operating in Aotearoa New Zealand.
…one likely reason the market in Aotearoa

6 https://associationoflitigationfunders.com/documents/ accessed on 12 February 2021.
7 NZLC IP45, December 2020, Wellington at [14.25[, [14.34] and [14.43]. The review paper is available at https://www.lawcom.
govt.nz/.
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New Zealand is still relatively small is that the
lack of regulation and explicit endorsement
of litigation funding by the courts means
there is still some uncertainty about its legal
status.

funders do not amount to an abuse of the courts’
processes but noted:
[86] … While the Court in Waterhouse
said it was not the courts’ role “to act as
general regulators of litigation funding
arrangements”, the Court left open the
scope of the courts’ supervisory role for
litigation funding arrangements in relation to
representative proceedings. That said, we
consider it would be premature to say there
is an expectation that any litigation funding
agreement should routinely be provided to
the court as part of an application under r
4.24(b)…

Despite this, in August 2020, global law firm
DLA Piper announced8 that it had entered into
an arrangement with a publicly listed disputes
financier and a litigation funder to offer access
to its client, including those in the Trans-Pacific
region, to GBP150m for funding large-scale
litigation and arbitration. It was being offered
on a financial risk-free (non-recourse) basis. The
announcement says:
This funding offering opens up the opportunity
to DLA Piper clients to pursue claims that would
have otherwise been untenable due to capital
constraints.

The future of third-party funding
in Aotearoa New Zealand
In 2018, Nikki Chamberlain of the University of
Auckland published a study on class actions in
New Zealand.9 She states that the data reflects
the rise of consumer class actions in New Zealand
which, in part, have been assisted by litigation
funders entering the market. Her views on the
future of class actions in this country were:

As mentioned, the Law Commission/Te Aka Matua
o te Ture is currently conducting a combined
review of the law on class actions and litigation
funding. The Commission has stated its preliminary
view is that litigation funding is desirable in
principle and should be permitted here, as long
as certain concerns can be addressed. It lists
those concerns as including funder control over
litigation, the potential for conflicts of interest,
funder profits, and the capital adequacy of
litigation funders. It is seeking feedback by 11
March 2021 on how those concerns can be
managed and whether a regulatory response is
warranted.
The Law Commission lists options for the form of
any regulation and oversight of litigation funding
as including:

In relation to civil procedure options for the
private enforcement of class-wide wrongs,
there are three main avenues to consider. First,
the government could leave HCR 4.24 as it is
and make no change to current procedure…
Secondly, the government could promote and
encourage mass alternative dispute resolution
processes (i.e. class arbitration or specialist
resolution services for certain types of claims)
as opposed to class litigation through the High
Court. Thirdly, the government could enact
legislation that incorporates specific class
action civil procedure rules, an action that
has been taken in other jurisdictions such as
Australia and the United States.

•
•
•
•
•

In the recent decision of Southern Response
Earthquake Services Ltd v Ross [2020] NZSC 126,
the Supreme Court set out its view on the courts’
oversight role of litigation funding in representative
actions. It confirmed that the courts will continue
to ensure that arrangements with litigation

Industry self-regulation.
Bringing litigation funding within the scope of
the Financial Markets Conduct Act 2013, as a
“managed investment scheme”.
A tailored licensing system for litigation funders.
A new statutory regime with oversight by a
new statutory body.
Court approval of funding arrangements.

Of particular interest will be how and whether
issues such as a third-party funder’s liability to
pay security for costs, meet liability for adverse
costs awards, pay a premium to obtain costs’
insurance, and meeting other financial liabilities
are addressed.
There is no specific mention in the Law Commission
paper of third-party funding in the arbitration
arena.

8 https://www.dlapiper.com/en/africa/news/2020/08/dla-piper-and-lcm-collaborate/ accessed on 16 February 2021.
9 Nikki Chamberlain, Class Actions in New Zealand: An Empirical Study, NZBQ Vol 24 at 132. The full article can be accessed here:
Class Actions in New Zealand: an empirical study.
www.nzdrc.co.nz
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Summary
Third-party funding has gained international
acceptance. There is enormous scope for its
use in the arbitration arena in this country.
Some form of oversight of the third-party
funding industry in New Zealand appears
inevitable and, if the industry wants to grow,
desirable. The recommendations made by the
Law Commission/ Te Aka Matua o te Ture will
undoubtedly inform whether that oversight will
be by way of the lighter touch of a voluntary
regime as has been instigated in England &
Wales, or a more rigorous statutory framework
as implemented in Singapore. Where thirdparty funding of international and domestic
arbitration in New Zealand sits within the current
considerations remains to be seen.
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DIFC COURT GRANTS FIRST EVER ANTI-SUIT
INJUNCTION IN RESPECT OF “ON-SHORE” DUBAI
COURT PROCEEDINGS
By Stuart Paterson, Nick Oury, Benjamin Hopps and Patrick O’Grady
For the first time, the Courts of the Dubai
International Financial Centre (DIFC) have
issued an anti-suit injunction in favour of a party
to pending DIFC-LCIA arbitration proceedings
restraining the Defendant from pursuing litigation
proceedings in the “onshore” Dubai courts (the
local courts outside the economic free zones
within the Emirate of Dubai). The decision sends
a clear and robust message that parties with
contracts that provide for arbitration with a
DIFC seat must respect this choice of forum and
has been welcomed by the global arbitration
community.

in 2015 which contained an arbitration agreement
providing for a DIFC seat and the application of
the DIFC-LCIA arbitration rules.
A dispute arose between the parties, in respect
of which Elemec commenced proceedings in
the Dubai courts. Multiplex expressly reserved its
rights in respect of the jurisdiction of the Dubai
courts and subsequently commenced arbitration
proceedings in accordance with the arbitration
agreement in the contract.
Faced with parallel proceedings, Multiplex
applied to the DIFC courts (as the appropriate
supervisory courts) for a ruling on the binding
nature of the arbitration agreement and an antisuit injunction which would (a) discontinue the
onshore proceedings, and (b) prevent Elemec
from taking any further steps in the Dubai courts.

The judgment, handed down by Justice Al
Sawalehi in November, not only prevents the
Defendant from taking further steps in the Dubai
courts but also requires the discontinuance of
onshore proceedings which had already been
commenced.[1]

Decision

Background

Over the course of three hearings, Justice Al
Sawalehi considered a number of issues often
seen in proceedings of this nature in the United
Arab Emirates, namely:

Multiplex Constructions LLC (Multiplex), a
multinational construction company, and Elemec
Electromechanical Contracting LLC (Elemec), a
Dubai-based contractor, entered into a contract
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the construction of the arbitration agreement;
the capacity of those who signed the
arbitration agreement; and
whether Multiplex had waived its right to
seek an injunction in the DIFC Courts by
participating in the onshore proceedings
(despite the express reservation of rights as to
jurisdiction).

The DIFC Court considered the judgment in the
2016 case of Brookfield Multiplex Construction LLC
v DIFC Investments, in which Justice Sir Jeremy
Cooke held that:
“If the seat of the Arbitration is DIFC however,
the position is different, because the primary
responsibility for the enforcement of the
arbitration agreement would lie on the courts
of the seat, if relief was sought. This court
would then be concerned, first to protect its
own exclusive jurisdiction under the Judicial
authority law and, secondly, as the court of the
seat, to protect the agreement of the parties
to refer their disputes to the determination of
arbitrators, if there was some infringement of
the parties right to arbitrate their dispute.”[2]

Justice Al Sawalehi confirmed the validity of the
arbitration agreement and granted the anti-suit
injunction, which requires Elemec to discontinue
the onshore proceedings and prevents Elemec
from taking any further steps in the Dubai courts. It
is important to note that the order was supported
by a penal notice, with the result that Elemec
could face criminal liability if it does not comply
with the terms of the order (which may include
fines and/or imprisonment).[3]

Comment
In the Brookfield case (see our previous blog
post on this case here) the DIFC Court confirmed
that it had jurisdiction, in principle, to grant an
anti-suit injunction. However, Justice Sir Jeremy
Cooke ultimately held that DIFC Investment’s
application to the Dubai courts was not a breach
of the relevant arbitration agreement and as such
there was no basis for an anti-suit injunction to be
granted.

The judgment is a clear indication that the DIFC
courts are willing to exercise their supervisory
authority over and in support of DIFC-seated
arbitrations. This decision may curtail a tactic
commonly seen recently in Dubai whereby a
party commences litigation proceedings in
the Dubai courts in spite of a dispute resolution
clause which provides for a different forum. The
relationship between the DIFC and the Dubai
Courts has been under the microscope in recent
years, particularly since the establishment of the
Joint Judicial Committee (or “Judicial Tribunal”)
in 2016 to resolve conflicts of jurisdiction between
the onshore Dubai and offshore DIFC courts and
to regulate the use of the DIFC as a “conduit”
jurisdiction for the enforcement of arbitral awards
onshore.[4] The ruling should provide comfort to
parties with arbitration agreements which provide
for a DIFC seat: such parties should now have
greater confidence that attempts to undermine
an arbitration agreement by initiating litigation
proceedings onshore will no longer be tolerated
by the courts of the seat.
Nevertheless, it remains to be seen how the
onshore courts will react to the DIFC Court
flexing its jurisdictional muscles in such a way.
The judgment may soon come before the
Dubai courts, given that in order to enforce the
DIFC court judgment onshore, Multiplex would
be required to make an application to the
enforcement judge in the Dubai courts (which
must be accompanied by an execution letter
from the DIFC Court and a legal translation of
the judgment into Arabic). If the procedural
requirements are satisfied,[5] The Judicial Authority
Law requires that the judgment must be executed
without the onshore judge reconsidering the merits
of the case.
It will also be interesting to see how the Courts
of the Abu Dhabi Global Market (ADGM) (a free
zone in Abu Dhabi which is analogous to the DIFC
in Dubai) approach a similar issue should this arise
in the future, particularly in light of recent changes
to its Founding Law (Abu Dhabi Law No. 4 of 2013).
For more information, please contact Stuart
Paterson, Partner, Nick Oury, Partner Benjamin
Hopps, Of Counsel, Patrick O’Grady, Associate, or
your usual Herbert Smith Freehills contact.

Importantly, the recent judgment from Justice
Al Sawalehi goes further: not only confirming
the exclusive jurisdiction of the DIFC Courts and
the validity of the arbitration agreement, but
also determining that onshore proceedings
should be discontinued where commencing
such proceedings is a breach of the arbitration
agreement.
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