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FROM THE EDITOR 
Welcome to the 25th issue of ReSolution® in which we draw on the
experience and knowledge of leading experts in the field to bring you
commentary, articles and reviews on topical matters relating to domestic
and international dispute resolution.
In this issue, we look at some of the impacts that the COVID-19 health crisis
has had on the English Court system in our article  ‘Achieving justice during a
global pandemic’. We also touch on the Governments arbitration scheme for
COVID-19 rent disputes.
We feature the second part of a two-part series focusing on using mediation
as a business tool. In this instalment Paul Sills looks at practical examples of
the concept.
In Case in Brief we examine AnAn Group (Singapore) Ptd Ltd v VTB Bank (Public
Joint Stock Company), Singapore Court of Appeal, 7 April 2020 – a case that
shows the extent to which courts are becoming increasingly supportive of
arbitration.
Elsewhere we look at the Supreme Court of New Zealand’s decision in Honey
Bees, the use of mediation under the new Trusts Act 2019 and the Multiparty
Interim Appeal Arbitration Arrangement established by the World Trade
Organisation to hear appeals in trade disputes.
 
 
 
 
 

John Green

Contributions of articles, papers and commentary for future issues of ReSolution® are always welcome. I
do hope you find this issue interesting and useful. Please feel free to distribute ReSolution® to your
friends and colleagues – they are most welcome to contact us if they wish to receive our publications
directly.
 
 
 

I wish to take this opportunity to thank all our contributors. We are most grateful for
the support we receive from dispute resolution professionals, law firms, and
publishers, locally and overseas, that allows us to share with you papers and articles
of a world-class standard, and to bring you a broad perspective on the law and
evolving trends in the delivery and practice of domestic and international dispute
resolution. 
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ReSolution:In Brief
Kingdom of Tonga accedes to New
York Convention
On 12 June 2020, Tonga became the 164th country
to accede to the United Nations Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards 1958 (the New York Convention). Tonga’s
accession to the New York Convention is subject to
only one (common) reservation, namely that it will
apply the Convention only to differences arising
out of legal relationships, whether contractual or
not, which are considered commercial under the
laws of the Kingdom of Tonga. The New York
Convention will enter into force for Tonga on 10
September 2020.

Palau accedes to New York
Convention
On 31 March 2020, the Republic of Palau (“Palau”)
became the newest signatory to the United
Nations Convention on Recognition and
Enforcement of Foreign Arbitral Awards (the
Convention).
Palau’s accession follows Fiji, the Cook Islands, the
Marshall Islands, Papua New Guinea. On 12 June
2020, Tonga became the latest Pacific region to
have acceded to the Convention.
The Convention is a widely recognised as one of
the key instruments in international arbitration,
which requires signatories to give effect to
agreements to arbitrate and to enforce arbitral
awards made in other signatory states.
Following its accession, Palau which currently does
not have arbitration law in place, will need to
establish an effective supervisory statutory regime
which regulates international arbitration and
provides for arbitration agreements and arbitral
awards in accordance with the terms of the
Convention.
More information can be found on the member
states on the UNCITRAL website here.
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 

Proposals for online ADR disputes
portal in the UK
Britain’s Ministry of Justice, the LawTech Delivery
Panel and Tech Nation - a UK government-
sponsored body created to support the digital
economy, have jointly announced plans for the
creation of an Research and Development
Sandbox.
The initiative, announced in May 2020, also
includes the establishment of an online dispute
resolution platform offering SMEs a cheaper
alternative to resolving late payment disputes and
the development of the Lawtech Online Hub and
Training Centre, containing free digital courses on
legal technology and open access data on the legal
technology sector.
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

3                                                                                                                                                                         www.nzdrc.co.nz

http://www.nzdrc.co.nz/




Leases without solutions
For those who have commercial leases, there were
questions around whether there is a right for
tenants to obtain rent relief as a result of the
COVID-19 lockdown restrictions and, if so, what
that relief should look like. Some leases contained a
clause allowing a fair proportion of rent to be
suspended during an emergency situation, but it
was not clear what a fair proportion might mean.
Other leases did not expressly provide for any
abatement of rent.
When we wrote about this previously, we
explained how arbitration or mediation could help
parties reach a resolution. The usefulness of
alternative dispute resolution has clearly been
recognised by the Government, which earlier this
month confirmed its intention to introduce
legislation to address concerns around leases that
don’t have a fair proportion rent abatement clause
by implying such a clause into commercial lease
agreements that meet certain criteria and
modifying others, and to allow all disputes in
relation to such clauses to be resolved by way of
subsidised arbitration.

Proposed legislation - implied lease
clauses and access to arbitration
A Cabinet Minute dated 3 June 2020 has outlined
the Government’s intention to issue legislation.
The Cabinet Minute is an outline of the
Government’s intentions only, and further detail is
required. However, we know that the overall
intention is to introduce legislation that will do

three things:
• Amend the Property Law Act 2007 to imply a
fair proportion rent abatement clause into all
leases for eligible businesses.
• Require that disputes in relation to the
implied clause be resolved by way of
arbitration.
• Provide a $6,000 subsidy for arbitrations
required as a result of the implied clause.

Eligibility Criteria
The eligibility criteria are clearly aimed at
supporting smaller businesses. The Cabinet Minute
proposes that three eligibility criteria must be met
for a business to be able to make use of the implied
rent abatement clause:

• The business must have 20 or fewer full-time
equivalent staff per lease site.
• It must be a New Zealand-based business.
• There must not be a pre-existing agreement
for rent abatement with the landlord.

Rent abatement
The implied clause is intended to provide that a 
fair proportion of rent and outgoings cease
to be paid when a tenant’s business has
suffered a material loss of revenue because
of the restrictions put in place to combat
COVID-19.
The Cabinet Minute says that clear rules will
be provided to determine what a fair
proportion of rent is, with the intention that
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Government confirms intention
to introduce arbitration scheme
for commercial COVID-19 rent
disputes

By Belinda Green and Hannah Stanley 

Many commercial tenants found their leases were inadequate to deal with the consequences of
the COVID-19 restrictions.  In a welcome step, the Government has confirmed its intention to
introduce legislation that will imply rent abatement clauses into all eligible leases, and provide a
process where abatement disputes may be referred to subsidised arbitration.
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fair proportion of rent and outgoings cease to be paid
when a tenant’s business has suffered a material loss
of revenue because of the restrictions put in place to
combat COVID-19.
The Cabinet Minute says that clear rules will be
provided to determine what a fair proportion of
rent is, with the intention that the financial burden
from the COVID-19 lockdown be fairly apportioned
between landlord and tenant.  The financial
position of the parties, impact of the COVID-19
restrictions, mortgage obligations and financial
support options are just some of the factors that
are suggested as being relevant to determining
what a fair proportion is.
The Cabinet Minute anticipates that a wide range
of outcomes might result – not just a simple rent
abatement, but also rent deferral or perhaps
banded reductions over successive periods. The
parties will be able to negotiate a fair proportion of
rent and outgoings between themselves.
Dispute resolution by arbitration
If the parties don’t come to any agreement, any
disputes under the implied clause must be settled
by arbitration. The Cabinet Minute records that the
Government will support access to arbitration by
providing a Government subsidy for streamlined

arbitrations at a rate of $6,000 per arbitration.

Details awaited
The Cabinet Minute is an indication of the
Government’s policy on this matter, but it is far
from the final product.  The Cabinet Minute
anticipates that the implied clause might be similar
to the No Access in Emergency clause found in the
Auckland District Law Society lease 2012 Edition.
However, it also acknowledges that parties have
found that clause difficult to apply, and in
particular, found it difficult to determine what a fair
proportion of rent means. Modifications to provide
greater certainty are expected, but just what form
those modifications might take remains to be seen.
We also don’t know yet what it means for a
business to be based in New Zealand, how full-time
equivalent employees per lease site will be
measured, or what it means for a business to have
suffered a material loss of revenue as a result of the
COVID-19 restrictions. Nor is there any detail about
how the implied clause will work with leases that
already have the No Access in Emergency clause or
a version of it.  It appears that parties who have an
express abatement clause but have not yet come
to an agreement on how much rent to abate will be
able to access subsidised arbitration by operation
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already have the No Access in Emergency clause or a
version of it. It appears that parties who have an
express abatement clause but have not yet come
to an agreement on how much rent to abate will
be able to access subsidised arbitration by
operation of the implied clause, but it is unclear as
to what extent the two clauses might be
reconciled or need modification.
The Cabinet Minute also provides no detail on the
arbitration process itself, other than to confirm that
appeals of an arbitral decision would be allowed
under the grounds established in the Arbitration
Act 1996. Will there be any requirement to publish
decisions, or make outcomes known? Arbitration is
usually a private process, but there is a public
interest in the initial decisions under this regime.

Arbitration
In the Cabinet Minute, the Government noted a
concern that parties were not reaching a fair
resolution and that there is no one size fits all
solution. Arbitration is an appropriate and sensible
resolution process to address these issues.
NZDRC already has a reduced cost and fixed fee
arbitration and mediation service available
specifically to help commercial lease parties. This is
a fast and cost-effective means of resolving a rent
review dispute. You can find more information on
that service at www.nzdrc.co.nz/expertise/
property-disputes/covid-19-lease-disputes/
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Honey Bees: Supreme Court
judgment creates a buzz
around the penalty doctrine

By Jo-Anne Knight, Lisa Curran, Shanti Frater,
Deborah Rowe & Mike Weatherall

The Supreme Court of New Zealand has confirmed the disproportionality test as the
primary test for establishing whether a clause amounts to a penalty.
 
In this article we outline the Supreme Court’s findings following its decision in Honey Bees
and what it means for parties entering into construction contracts in New Zealand.

What you need to know
• The primary test for establishing whether a clause amounts to a penalty in New Zealand is the
disproportionality test.
• The bar - whether the consequence is “out of all proportion” to the legitimate interests of the
innocent party in performance of the primary obligation - is a high one.
• The bar will be met if the consequence can fairly be described as “exorbitant” when compared with
the legitimate interests protected.
• The disproportionality test gives greater credence to freedom of contract and the enforcement of
bargains made by agreement between commercial parties.
• On this basis the possibility of a liquidated damages clause being rendered unenforceable as a
penalty is limited.

 
 
 
 

Liquidated damages and the penalty
doctrine
Liquidated damages clauses are common features of
most construction contracts. In circumstances where
a contractor is in delay, a liquidated damages clause
will allow the principal to recover an agreed amount
of damages for the period between the due date for
completion of the contract works and the date of
practical completion of the contract works. The

principal does not have to prove actual loss.
Liquidated damages clauses offer both contracting
parties a degree of certainty as to the contractor’s
liability in the event of delay to the completion of the
contract works. However, this degree of certainty has
previously been limited by the possibility of
liquidated damages clauses being challenged as
being unenforceable penalties.
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Honey Bees
The Honey Bees case concerns a commercial lease
entered into between Honey Bees Preschool Ltd
(Honey Bees) and 127 Hobson Street Ltd (127
Hobson) and the enforceability of a provision that
provided that, if a lift was not installed by 127
Hobson within two years and seven months, 127
Hobson would indemnify Honey Bees for all
obligations under the lease until its expiry.
The lift was not installed in time and Honey Bees
sought to enforce the indemnity. 127 Hobson
countered that the indemnity clause was an
unenforceable penalty and should be disregarded.
Both the High Court and Court of Appeal found the
indemnity clause lawful and enforceable.

The Supreme Court
In a much anticipated judgment, the Supreme
Court has unanimously dismissed the appeal. The
Supreme Court held that the obligation to
indemnify did not breach the rule against penalties.
Clarifying the test to be applied in New Zealand,
the Supreme Court held:

“A clause stipulating a consequence for breach
of a term of the contract will be an
unenforceable penalty if the consequence is out
of all proportion to the legitimate interests of the
innocent party in performance of the primary
obligation…A consequence will be out of all
proportion if the consequence can fairly be
described as exorbitant when compared with
those legitimate interests.”

The Supreme Court confirmed that a consideration
of whether a clause is a penalty is an objective
assessment, notionally undertaken at the time of
contract formation. Further, that a legitimate
interest may extend beyond the harm caused by
the breach as measured by a conventional
assessment of contractual damages.
The Supreme Court was satisfied that the
consequences were not out of all proportion to the
legitimate interests of Honey Bees in performance
of the obligation to install the lift. Operating a
business on the premises which was supported by
two lifts and the protection of the future growth
prospects of the business was in Honey Bees’
legitimate interest. The Court considered that the
“all or nothing” nature of the obligation to install
the second lift was relevant to the assessment of
whether the consequences contracted for was out
of proportion to Honey Bees’ interest in
performance. The Supreme Court held that the
consequences were not exorbitant in the overall
circumstances, including the fact that 127 Hobson
was given a generous amount of time to install the
lift.
 
 
 
 
 
 
 

ReSolution | Aug 2018 |                                                                                                                | www.nziac.com | p16

11                                                                                                                                                                       www.nzdrc.co.nz

  ReSolutionReSolution | June 2020 | June 2020

http://www.nzdrc.co.nz/


Michael Weatherall
Partner

About the Authors

Jo-Anne Knight
Partner

 

Lisa Curran
Special Counsel

 

Shanti Frater
Partner

 

Deborah Rowe
Special Counsel

 

https://www.simpsongrierson.com/


13                                                                                                                                                                        www.nzdrc.co.nz

Achieving justice during a
global pandemic

By Laura Bawden-Hindle & Belinda Green 

In these two cases – one a commercial class action and the other a family court
matter – the English courts have considered how justice might best be served
when extensions of time or video conference hearings are proposed in times
of global pandemic. In this article we consider how the reasoning applied by
the courts might be of use for decision makers in these unprecedented times.

Municipio De Mariana & Others v (1) BHP
Group PLC (formerly BHP Billiton) (7) BHP
Group Ltd [2020] EWHC 928 (TCC)
Application for extension to serve reply
evidence
On 5 November 2015, the Fundão Dam in Brazil
collapsed resulting in the release of large quantities
of toxic materials and contaminated water. The
material entered the Rio Doce, causing harm to the
riverside before ending up in the Atlantic Ocean.
The collapse and its subsequent effects lead to
what has been dubbed as the largest class action
lawsuit ever brought in England, with around
202,000 individual claimants.
The case was set down to be heard over seven days
from 8 June 2020. The defendants were due to
serve their reply on 1 May 2020, but in the lead up
to that deadline the COVID-19 pandemic began to
take grip. The defendants applied for an extension
of time to serve reply evidence, asking for the date
to be pushed back to 19 June 2020 on the grounds
that, as a result of the pandemic, more time was
required to assemble their reply. They claimed that
the cross-jurisdictional nature of the case and the
location of expert witnesses in both the UK and
Brazil, together with the difficulties of working
remotely, made the May 2020 deadline untenable.
If the application for an extension of time to file the
reply evidence were to be granted, it would
necessarily follow that the hearing would have to
be pushed back as well. The Court had to
determine when a face to face hearing could be
fairly substituted for a remote hearing, and what
approach a court should take when considering
whether to grant an extension of time in the
context of the pandemic. The application for
extension was heard remotely, via Skype.

Cases to be dealt with justly
In deciding whether to grant the extension, the
starting point for the Court was the overriding
objective that cases are to be dealt with justly; in ways
which are proportionate to the amounts involved, the
importance of the case, and the complexity of the
issues; and expeditiously and fairly.1   This was
considered by the Court in the context of a recent
update to the Practice Directions 51ZA (PD51ZA)
which provides at paragraph 4 that:

In so far as compatible with the proper
administration of justice, the court will take into
account the impact of the Covid-19 pandemic
when considering applications for the extension
of time for compliance with directions, the
adjournment of hearings, and applications for
relief from sanctions.

Principles for determining if a remote
hearing is possible
Taking into account this direction, as well as
authority from other cases and materials, the Court
defined five principles which should be followed in
determining if a case must be heard face to face, or
whether a remote hearing is possible. These
principles are as follows.2

i. Regard must be had to the importance of the
continued administration of justice. Justice
delayed is justice denied, even when the delay
results from a response to the currently
prevailing circumstances.

Engagement of one or more experts to provide
reports on key technical issues.
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ii. There is to be a recognition of the extent to
which disputes can in fact be resolved fairly by
way of remote hearings.
iii. The courts must be prepared to hold
remote hearings in circumstances where such
a move would have been inconceivable only a
matter of weeks ago.
iv. There is to be rigorous examination of the
possibility of a remote hearing, and of the
ways in which such a hearing could be carried
out in a manner that is consistent with justice,
before the court should accept that a just
determination cannot be achieved in such a
hearing.
v. Inevitably, the question of whether there
can be a fair resolution by way of a remote
hearing is possible will be case-specific. A
multiplicity of factors will come into play and
the issue of whether and, if so, to what extent,
live evidence and cross-examination will be
necessary is likely to be important in many
cases. There will be cases where the court
cannot be satisfied that a fair resolution can be
achieved by way of a remote hearing.

Principles for granting an extension

The Court then turned to the issue of granting an
extension of time. Having regard to paragraph 4 of
PD51ZA and the approach taken to the
adjournment of trials, the Court suggested the
following principles should be considered in
making such a determination.3 

i. The objective is to keep existing deadlines if
achievable. If this is not practicable, the
minimum extension which is reasonably
practicable should be granted. The prompt
administration of justice and compliance with
court orders remain of great importance, even
in circumstances of a pandemic.
ii. There is an expectation that legal
professionals will make use of appropriate
modern technology. Legal professionals are
expected to use methods of remote working
and of remote contacting with witnesses and
others.
iii. Legal professionals are expected to rise to
the challenge of remote working and may
need to go further than they otherwise would
to meet deadlines. A degree of readiness to
put up with and work around inconveniences
is expected.

  ReSolutionReSolution | June 2020 | June 2020
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iii. Legal professionals are expected to rise to
the challenge of remote working and may
need to go further than they otherwise would
to meet deadlines. A degree of readiness to
put up with and work around inconveniences
is expected.
iv. Expert witnesses who are professionals are
expected to approach challenges in the same
way as is expected of legal professionals.
However, special consideration may need to
be made for private individuals who are not
professionals and who are required to give
evidence.
v. If that is necessary to achieve the timely
production of the material, the court should
be willing to accept evidence and other
material which is rather less polished and
focused than would otherwise be required.
vi. However, the court must recognise that
some deadlines will not be achievable even
with proper effort.
vii. The court should be aware that remote
working is likely to take longer and require
more work to achieve a particular result.
viii. The court should have regard to the
consequences of the restrictions on
movement and the changes in work places
(eg, working from home) which have occurred
to address the pandemic. This includes less
access to IT equipment and support.
ix. The factors must be weighed against
general position that an extension of time
which requires the loss of a trial date has much
more significance and will be granted much
less readily than an extension of time which
does not have that effect. If the extension
results in loss of trial date, the court must be
assured there is no alternative compatible
with dealing fairly to the case.

Having taken these principles into account, the
Court was satisfied that, even if proper allowance
was made for the use of technology, it was not
practicable for the reply evidence to be prepared
within the period originally timetabled. The scale of
the task, given the complexity of the case, and the
difficulties in remote working, were considered to
be compelling factors. In the interests of justice, the
extension of time was allowed.
Re A (Children) (Remote Hearings) [2020]
EWCA Civ 583
Appeal against hybrid hearing

In March 2019, care proceedings were initiated in
relation to six children living in Cumbria County in
England. Four of the children were living in foster
care, while the eldest two were living with their
father and stepmother.  The local authority had
identified concerns with the care of the children,
and had applied to the court for a care order which
included a plan for adoption of the youngest two
children (one aged 20 months and the other aged 3
years and 10 months).
A conventional final hearing had been set down for
a five day in-person hearing at family court sitting in
Carlisle. However, in the light of the COVID-19
pandemic the Judge gave a direction that the final
hearing would instead go ahead in “hybrid” form,
over seven days in late April and early May. The
father and stepmother were encouraged to attend
the court physically in order to evidence, and join
remotely for the remainder of the hearing while the
mother and local authority provided their evidence.
The judge’s direction to hold a “hybrid” hearing had
been made in light of two sets of guidance issued to
the judiciary, the first on 19 March 2020 and the
second on 9 April 2020.  Those guidance notes had
provided recommendations for when hearings
should be held remotely, and generally suggested
that final hearings for placement of adoptions were
not, as a category, deemed to be suitable for remote
hearing, but that it was possible for such hearings to
be heard remotely, and that live court-based
hearings should only be used in exceptional 
circumstances, with remote hearings preferred.
Applying those guidelines, the judge had
considered that a remote hearing was appropriate.
He felt that there was a need for urgency on the
adoption plans because of an impending birthday
of one of the children (the concern being that the
so-called “adoption window” would close for that
child). The judge acknowledged that the father had
dyslexia, and attention issues that would make it
difficult for him to follow along remotely. He also
acknowledged that his access to technology would
be limited (the father having to participate by
joining in on the stepmother’s iPad).  The judge
sought to accommodate these issues by proposing
a “hybrid” hearing – making the courtroom
available to the father to give his evidence, and
strongly encouraging him to attend in person.
The direction was challenged, with the father’s
counsel arguing that the hearing should have been
vacated until a conventional hearing could be held
in the ordinary manner.
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joining in on the stepmother’s iPad). The judge
sought to accommodate these issues by proposing
a “hybrid” hearing – making the courtroom
available to the father to give his evidence, and
strongly encouraging him to attend in person.
The direction was challenged, with the father’s
counsel arguing that the hearing should have been
vacated until a conventional hearing could be held
in the ordinary manner.
Use of 'hybrid' hearing
Having taken into consideration the evidence of all
parties, the court concluded that a hybrid hearing
was not appropriate. Three main factors influenced
the court when reaching that decision. The court
was very careful to emphasise that its decision
related to the individual case before it, and should
not be applied more widely.4 Despite this, it is
useful to examine the three factors that led the
court to conclude that a remote hearing was not
appropriate in this case.
The first factor considered by the court revolved
around the father’s ability to understand and follow
the whole of the hearing. The court said that there
must be fairness and the ability for a party to
“engage” in the process.  This includes the ability of

that person to follow and understand what happens
in the hearing (at least to an adequate degree) and
to be able to instruct their lawyers adequately and
in a timely manner.5  The father had technical,
emotional, intellectual, and environmental factors
that indicated that he would not be able to engage
sufficiently with the hearing over a video link.  The
judge had made arrangements for the father to
attend in person to give his evidence, but it was not
clear how he would be able to engage with his legal
counsel during that process. This also did not
resolve the matter of how the father would engage
with the remainder of the hearing.  If it was not
appropriate for him to give his evidence remotely,
then it was also not appropriate to require him to
follow the remainder of the evidence remotely.    
The second factor concerned an imbalance of
procedure. The court thought it was inappropriate
to require the parents to attend in person when no
other party or advocate would be present.
Tguidelines for dealing with remote hearings
had indicated that witnesses could engage
remotely.  However, the court was concerned
about the wider impact of that, particularly
for lay witnesses.  It noted:

http://www.nziac.com
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The guidelines for dealing with remote hearings
had indicated that witnesses could engage
remotely. However, the court was concerned about
the wider impact of that, particularly for lay
witnesses.  It noted: 6

There is, however, a need for caution when the
only witness(es) required to attend court are the
lay parties when others, for example the key
social worker, are not.  When a lay party is
required to attend court, but his or her advocate
is not, the cause for concern at the imbalance in
the process must be heightened.   

Finally, the court was not convinced that the need
for urgency was sufficiently pressing to justify an
immediate remote or hybrid final hearing. The crux
of the argument for urgency was that one of the
children was about to turn 5, and that the
“adoption window” was closing for that child.
However, the child was about to turn 4 and not 5.
The local authority social worker also did not
support the idea of a closing “window”. The court
therefore considered that although the need to
determine the long-term plan for the children was
pressing, it was not so urgent as to require an
immediate hearing.
Standing of guidelines
In coming to a decision on the individual case
before it, the court had to consider the two sets of
guidance that had been issued to the judiciary on
the issue of remote hearings. When it came to that

guidance, the court stressed the following cardinal
points:7  

i. The decision whether to conduct a remote
hearing, and the means by which each
individual case may be heard, are a matter for
the judge who is conducting the hearing to
determine.  It is a case management decision
over which the court will have a wide
discretion, based on the ordinary principles of
fairness, justice, and the need to promote the
welfare of the subject child or children.
ii. Guidance or indications issued by the senior
judiciary as to those cases which might or
might not be suitable for remote hearing are
no more than that – guidance or illustrations.
iii. The temporary nature of any guidance,
indications, or even court decisions on this
issue of remote hearings should always be
remembered.  From week to week, the
experience of the courts and the profession is
developing, so that what might be considered
appropriate at one time may come to be seen
as inappropriate at a later date.
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Alternative dispute resolution
The COVID-19 pandemic has changed lives and
altered working environments universally. Parties
are dealing with unusual circumstances, limitations
on efficiency, and lack of easy access to those who
might give evidence (among other issues). These
unforeseen circumstances may create a real bar to
facilitating a fair and just result through a decision-
making process designed for a world in which
people are able to physically interact with one
another and their immediate environment. With
these issues in mind, the decisions in Municipio De
Mariana and Re: A (Children) may prove a useful
starting point for any decision maker faced with
complex issues relating to the conduct of
determinative proceedings of all kinds.
The overriding takeaway from these judgments is
the critical importance of ensuring that all
proceedings are conducted in a way that promotes

and facilitates a fair outcome for the parties. The
considerations outlined are a useful step in ensuring
any decision on procedural matters facilitates a just
result. Decision makers conducting proceedings
outside of a court context will also find these
considerations of particular use, as they encourage
keeping to agreed schedules as much as possible,
while at the same time giving a decision maker
significant latitude to consider a wide range of
factors that might bear on the delivery of justice in
the pandemic. The cases are also an important and
timely reminder that enthusiasm for the use of
technology to conduct remote hearings should be
tempered by the reality that there will be some
situations in which nothing less than a face to face
hearing will suffice.
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Of course, parties have always been able to use
mediation to settle their disputes, as long as they
are all willing to give it a try. However, cases
involving trusts are a little out of the ordinary when
it comes to compromise. One of the reasons for
this is that trustees’ ability to compromise is limited
by statutory powers, and the court’s interpretation
of those powers.
Trustees’ ability to compromise has also historically
been limited by concerns that there may be
pushback from beneficiaries who may not be
bound by any settlement reached. Further, trust
cases often involve family relationships, which can
be complex at the best of times, and all parties may
simply not be willing to enter into the mediation
process.
The number of trust cases which have ended up
before the courts, including the Supreme Court on
occasion, have been a source of frustration for
judges. As Dobson J said in McLaren v McLaren 
[2017] NZHC 161 at [93]: “I endeavoured to convey
to counsel and the parties at the conclusion of the
hearing my clear view that it is the professional
responsibility of all advisers to apply their minds
constructively and co-operatively to pursue all
options for an overall settlement. Their primary
task ought to be building bridges between the two
sides, not preparing rockets to fire at each other”.
One of the real difficulties with trust cases is that
litigation costs are usually sought from the trust
fund. So regardless of the outcome of the litigation,
the fund is usually depleted, sometimes
substantially. That cannot be in the beneficiaries’
best interests.
Trusts Act mediation provisions
The Trusts Act 2019 will, when it comes into force
on 30 January 2021, bring about a sea change on
the mediation front. The court will be able to order
Alternative Dispute Resolution (ADR) for internal
matters regardless of whether the parties consent.
Internal matters are disputes between trustees and
beneficiaries, or trustees and trustees. The
exception to this power is where the terms of the
trust indicate a contrary intention.

My hope is that this provision will see far fewer trust
cases make their way through the court system.
The fact that if the court orders it, it will be
mandatory, should not mean that mediation will
not succeed. One only needs to look at the
employment model to see how successful
mandated mediation can be.
Other provisions in the Trusts Act will help to
address other concerns trustees may have about
compromise. For example, the Trusts Act provides a
mechanism for internal matters to ensure that
where a trust has unascertained or incapacitated
beneficiaries, representatives for those beneficiaries
will be appointed. Such beneficiaries will therefore
be bound by any compromise reached.
Costs can often be a major factor in preventing
compromise being achieved. When trustees apply
to the court requesting mediation, they can also ask
the court to order that the costs of that mediation
be paid from the trust fund. If beneficiary
representatives are required, their costs may also
be met from the fund.
The indemnity position under the Trusts Act
regarding when trustees may take their costs from
the fund is essentially the same as the current
position; that is, they may do so where they have
acted reasonably. This is what the court will
consider when being asked for an order under the
Trusts Act that the trustees’ costs of mediation be
met from the fund. One would think that in
requesting mediation, trustees would always be
acting reasonably. However, much depends on the
type of dispute the trustees are engaged in.
If compromise is reached, then if it involved court
appointed representatives under the Trusts Act, the
court’s approval of the compromise will need to be
sought. The court will not sanction the compromise
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compromise if it is not in the best interests of the
beneficiaries (for an Australian example in a family
protection context see Re Finnie; Petrovksa v
Morrison [2020] VSC 9). Trustees’ participation in a
compromise which is not court sanctioned will also
potentially jeopardise their being allowed to take
the costs incurred in mediation from the fund.
Have the trustees acted reasonably?
How can trustees properly assess whether they are
acting, or have acted, reasonably? The issue of
whether trustees have acted reasonably is a
deceptively complicated beast. However, in short,
following the categorisation of trust disputes in
Alsop Wilkinson v Neary [1995] 1 All ER 431 and
other relevant caselaw, the broad position
regarding where trustees may take their costs from
the fund, whether following litigation or
compromise, is as follows:

(a) where trustees are involved in a hostile
trust dispute where there are rival claimants
to a beneficial interest in the trust, such as a
creditor of the settlor, trustees should remain
neutral and leave it to the rivals to fight their
battle. If they are seen to be preferring one
beneficiary over another, and “lose” (whether
as part of the compromise terms, or in
litigation) they are at risk as to costs
personally;
(b) where trustees are involved in a hostile
trust dispute regarding claims by beneficiaries
to further provision from the trust, whether
trustees can compromise depends on
whether any element of the compromise
involves a variation of the trust or a variation
of the beneficial interests. If so, any
compromise will require all beneficiaries’
consent (although it could be argued that in
the latter class of variation only the consent of
the main protagonists would be required);
(c) claims against trustees for breach of trust
are dangerous territory for trustees regarding
their costs - but all is not necessarily lost if
trustees are able to remedy the breach of
trust. In the context of compromise, much will
depend on whether there is an admission of
the breach;
(d) claims seeking to remove trustees are very
context dependent – even where trustees are
removed by the court, they have on occasion
been said to have acted reasonably in
defending the application for their removal. In
particular, the High Court in Triezenberg v
Mason [2019] NZHC 920 was impressed with

the efforts the removed trustee had made to
resolve the proceedings. By way of contrast,
the decisions of Summerlee v Pool [2019] NZHC
387 and Jones v O’Keeffe [2019] NZCA 222
provide examples of where removed trustees
have had to pay not only their own costs
personally, but at least part of the other
parties’ costs in addition;
(e) claims seeking rights in the administration/
execution of the trust to be enforced are
generally straightforward, in terms of being
both capable of compromise, and costs being
met from the fund. However, it is not difficult
to envisage a situation where, for example,
trustees have not acted entirely reasonably in
refusing to provide a beneficiary with
information, and costs consequences may
therefore arise (note the English decision of
Lewis v Tamplin [2018] EWHC 777 (Ch) in this
regard);
(f) in disputes involving third parties, trustees
still need to show that they have acted
reasonably in order to take their costs from
the fund. Whilst third parties might not be
concerned about money coming out of the
fund, beneficiaries may be and any settlement
would, as with all settlements reached by
trustees, need to be in the best interests of the
beneficiaries.

This list is not exhaustive of the types of disputes
trustees might find themselves embroiled in.
However, it does provide some guidance on how
trustees should conduct themselves regarding any
compromise, and whether or not they are likely to
have acted reasonably.
 
 
 
 
 
 
 
 
 
 

http://www.nziac.com


Beddoe orders
An article referring to trustees’ costs would not be
complete without mentioning Beddoe orders.
Named after the 1893 decision of Re Beddoe
(Downes v Cottam) [1893] 1 Ch 547 trustees can, if
they are unsure about whether to pursue or
defend proceedings, seek the court’s directions
about what to do. If Beddoe relief is granted, the
trustees are fully protected as to their costs from
the trust fund (assuming full disclosure was made
in the first place).
Applications for Beddoe orders are relatively rare in
New Zealand, but much more common in England,
particularly in the context of pension schemes. It
may be that they are not sought as often as they
should be here. If trustees can take advantage of
the ADR provisions in the Trusts Act at an early
stage, any need for Beddoe orders will be further
reduced.
Power to compromise
The specific power to compromise contained in
current trust legislation is being subsumed into the
ADR provisions in the Trusts Act. However, the
power remains a broad one, with trustees
essentially being able to compromise anything as
long as they have acted honestly and in good faith
(or any higher standard the trust deed imposes).

Interestingly, trustees will not be liable by reason
only that the ADR settlement was not consistent
with the terms of the trust. It will be interesting to
see how this provision is interpreted, but one
possibility is that the common law restrictions
regarding variation of trusts may be relaxed.
Ultimately, trustees have an obligation to preserve
and safeguard trust property for the benefit of the
beneficiaries. Mediation is a flexible confidential
process able to deal with even extreme hostility. In
McLaren v McLaren [2017] NZHC 161 and referred
to above, at [94] Dobson J then said: “However
embittered each side’s view of the other might now
have become, putting differences aside and
making every possible endeavour to objectively
recognise the concerns of the other side is now
required. The alternative is to commit
disproportionate personal and trust resources for
the benefit of the lawyers.”
Let’s see if we can really help parties to trust
disputes achieve an outcome that is in everyone’s
best interests.
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In 2017, AnAn Group (Singapore) Pte Ltd (AnAn), a Singapore company, entered into a global master
repurchase agreement (GMRA) with VTB Bank (Public Joint Stock Company) (VTB), a Russian bank.
Under the GMRA, AnAn would sell specified global depository receipts (GDRs) on shares in a nominated
company, and would then repurchase those GDRs at later specified dates at pre-agreed rates. While the
transaction was structured as a sale and repurchase agreement, it was in substance a loan by VTB to
AnAn. The GMRA provided for arbitration of any dispute arising out of or in connection with the
agreement under the rules of the Singapore International Arbitration Centre.
 
In 2018, there was a dramatic collapse in the value of the shares in the nominated company, which
triggered a series of defaults by AnAn, and a requirement under the GMRA that AnAn repurchase the
GDRs for the sum of approximately US$170 million. As AnAn did not do so, VTB served a statutory
demand on AnAn for the unpaid purchase price. Following Anan’s non-payment, VTB applied to the
High Court to wind up AnAn. AnAn resisted the winding up, disputing that it owed a debt to VTB. The
High Court did not consider that AnAn had established that AnAn’s dispute of the debt was a triable
issue; that is, AnAn’s evidence did not demonstrate, to the requisite standard, that AnAn did not owe VTB
US$170 million. The Court made an order for AnAn’s winding up. 2 

The Court of Appeal Decision
 
AnAn appealed to the Court of Appeal. The Court noted that the issue was being raised before it for the
first time.
 
In winding up proceedings generally, the Singapore courts will not order the winding up of a debtor-
company if the debtor-company has disputed that that it is indebted to the creditor, provided that the
matters raised in dispute are triable issues. However, determining whether issues are triable requires a
consideration of the merits of the parties’ positions.
 
The question raised in AnAn was whether triable issues was the correct standard if the dispute was
subject to an arbitration agreement. In the arbitration context generally, the Singapore courts
consistently applied the prima facie standard of review as follows:

 
So long as the parties to the dispute are parties to an arbitration agreement and there is a dispute which
falls within the ambit of that agreement, the court would ordinarily stay the court proceedings in favour
of arbitration. The court would not embark on any examination of the merits since that would the role
and task of the arbitral tribunal.
 

The issue was whether the context of winding up proceedings changed that standard, and allowed the
courts to consider the merits of the debtor-company’s defence, to assess if the debtor-company had
raised a triable issue.
 
Having examined the authorities, both in Singapore and elsewhere, the Court concluded that the prima 

AnAn Group (Singapore) Pte Ltd v VTB Bank (Public Joint Stock Company)1   
(Singapore Court of Appeal, 7 April 2020)
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 facie standard, applicable to arbitration proceedings, should apply: winding up applications would be
stayed or dismissed if there was a valid arbitration agreement and the dispute was within the scope of
the arbitration agreement, provided the dispute was not being raised by the debtor in abuse of the
court’s process.4 The Court’s view was that the prima facie standard was consistent with coherence in the
law, the principle of party autonomy and the achievement of cost savings and certainty.
 
Having concluded that the prima facie standard of review was appropriate, the Court considered
whether there should be any limits on that standard of review, noting that there is no question of an
automatic stay (or dismissal) of winding up proceedings if a dispute was raised.5 After considering
several different approaches, the Court held that a winding up application should only be dismissed or
stayed if there were exceptional circumstances or there was an abuse of process or if the debt was not
genuinely disputed.6  
 
The Court allowed AnAn’s appeal against the winding up order. Having also allowed the admission of
further evidence, the Court held that AnAn would have satisfied the triable issue standard in any event.
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Significance of the Decision in New Zealand
 
The applicable standard of review issue which arose in AnAn does not appear to have been considered
directly by the New Zealand courts when considering whether to liquidate a company: that could be
because there is a procedure in New Zealand whereby a debtor-company disputing a debt can apply to
set aside a statutory demand before liquidation proceedings are filed,7  which does not appear to be the
case in Singapore; most questions as to whether a debt is “disputed” are determined at that stage.
 
However, it has been held that the principles articulated in Zurich Australian Insurance Ltd v Cognition
Education Ltd do apply to an application to set aside a statutory demand.8  That is, if there is a valid and
effective arbitration agreement, the parties must arbitrate unless it is immediately demonstrable either
that the defendant is not acting bona fide in asserting that there is a dispute or that there is, in reality, no
dispute.8  In most cases, applying those principles would lead to a conclusion which would be
indistinguishable from applying the prima facie test adopted in Singapore: albeit, New Zealand appears
to have a different approach in dealing with set-off and cross-claims;10 and there appears to be an open
question as to the application of Zurich principles if a debt were to be disputed for the first time after the
expiry of an unremedied statutory demand.
 
The AnAn decision demonstrates the extent to which courts increasingly support arbitration, even
though insolvency litigation is traditionally considered to be a core responsibility of the courts. In many
jurisdictions, it appears to be that, to the extent such an approach represents a change, it is a change in
the right direction: ultimately, parties should be held to their bargains. There is no principled reason to depart
from this settled position merely because the creditor elects to pursue his claim by way of a winding up
application.11     
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3 AnAn at [1].
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6 AnAn at [91].
7 Section 290 of the Companies Act 1993
8 Zurich Australian Insurance Ltd v Cognition Education Ltd [2014] NZSC 188, as applied in Manchester Securities Ltd v Body
Corporate 172108 [2018] NZCA 190 at [31].
9 Zurich Australian Insurance Ltd v Cognition Education Ltd, above n 8, at [52].
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[2018] NZHC 241 at [46]-[47].
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Deal mediation
A deal mediator may be appointed to assist parties
that are not in dispute but who are trying to agree
the terms of a commercial contract. This is an
emerging trend and recognises the fact that
parties who have a great deal invested in the
outcome of their negotiations often need help
getting through impasses in the process.
Deal mediation addresses two things:

• Parties invest a great deal in commercial
negotiations (due diligence, loss of business
opportunity, sunk costs on advisers, funding
costs etc.). This investment can create an
adversarial aspect to the negotiations
because the parties may each feel they need
to recover their investment by obtaining
some advantage in the final outcome. Deals
fall over when both parties reach a stalemate
for these reasons.
• Parties in this position can benefit from a
deal mediator’s neutral and objective
perspective. Just as when the parties are in
dispute, a deal mediator can build rapport
and trust with both parties, help maintain
relationships that are starting to fail, assist in
option generation and essentially carry out all
the functions they would when mediating a
dispute.

Deal mediators may also remain engaged with the
parties and effectively stay on as a mediator to the
agreement (discussed below). The mediator can
then continue his or her role in assisting the parties
to manage the relationship and their
communication, as well as mediating any disputes
which may arise under the agreement.
Mediator to the dispute

This involves appointing a mediator to a dispute at
the earliest possible opportunity. Under a
mandatory mediation provision, this would occur
when one of the parties first gave notice of the
dispute.
The aim of such an appointment is for the mediator
to assist the parties in reaching a resolution. Given
the early stage of the intervention, the role of the
mediator would include:

• Assisting in identifying impediments to
settlement;
• Ensuring that the right decision makers are
engaged for each party;
• Assisting with the fair exchange of
information (an essential ingredient for early
resolution);
• Managing expectations;
• Early reality testing;
• Assisting parties to manage the relationship
and coaching them on this aspect;
• Designing the dispute resolution process
that will best suit the nature of the dispute.

All of these roles can equally be applied to the
facilitation of issues that are not yet disputes but
may become so if the parties’ communication (or
lack thereof) lets them down
 
 
 
 
 
 
 
 
 
 

Using mediation as a
business tool - Part 2

By Paul Sills

In the last article Paul introduced the concept of early intervention in commercial relationships –
using mediation as a business tool rather than as an adjunct to litigation.
In Part 2 we will look at some practical examples of this concept at work.1
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may become so if the parties’ communication (or
lack thereof) lets them down.
Rather than looking at the appointment of a
mediator to the dispute with a defeatist attitude (i.
e. the parties are inevitably going to end up in
dispute), the appointment can be taken out of the
context of dispute resolution and reframed as the
appointment of a mediator to the agreement. The
rationale and focus for the appointment then shift
from the “inevitability” of a dispute to maintaining
healthy relationships and communication between
the parties.
Mediator to the agreement
Large construction contracts make great use of
Dispute Boards to ensure that disputes – as and
when they arise – do not interfere with the critical
path of the project. The Board decides which
disputes to resolve along the way (and then does
so) and which disputes can be held over to the end
of the project and on what terms. The Board’s
involvement keeps the construction project on
track.
Dispute boards are mostly used in complex, high–
value construction projects. The Board is created
by contract and the decisions can be either
binding or non-binding. The Board can stay active
throughout the contract with regular site visits and
meetings with the parties in order to proactively
identify and resolve issues before they escalate

into disputes and, where necessary, make formal
determinations. The alternative is a Board that
determines disputes only as and when they are
referred to it.
I am advocating a similar application in the
mediation/facilitation sphere. That is, the parties
use the assistance of a neutral, objective, trained
mediator to assist them to resolve all issues that
may potentially derail their relationship and
therefore the contract. This form of dispute
avoidance is proactive, effective and has the best
chance of maintaining and developing the
relationship between the parties.
Singapore Dispute Protocol
An example of this concept and practice is the new
Singapore Dispute Protocol launched in October
2018 which is aimed at minimising time and cost
overruns in large infrastructure projects. The intent
of the Protocol is to assist parties involved in mega
infrastructure projects to manage their disputes
and minimise any risks associated with overruns.
The Protocol is part of the efforts to establish
Singapore as the infrastructure hub of Asia.
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Asia apparently needs US$1.7 trillion of
infrastructure per year from 2016 to 2030.
Infrastructure projects are renowned for cost and
time overruns as they are typically complex and
involve multiple parties. Disputes are often
unavoidable and will lead to delays in higher costs
if not managed properly.
Under the Protocol, differences will be proactively
managed to prevent them from escalating into
disputes. From the outset, the parties to a project
will appoint a Dispute Board comprising up to 3
neutral professionals. The Board members will be
experts in relevant fields such as engineering,
quantity surveying and the law. The Dispute Board
will follow the project from start to finish and
manage issues through a range of customised
dispute avoidance and resolution processes
Building on international best practice, the key
aspects of the Protocol are:
A proactive dispute prevention approach is
adopted. The Dispute Board is appointed from the
start of the project, not waiting until disputes have
developed and are entrenched. This prevents
matters snowballing out of control.
The Protocol provides for a wide range of methods
to help address disputes should they arise. This
includes mediation, opinions and determinations.

The Protocol has professional and administrative
support through the Singapore International
Mediation Centre and the Singapore Mediation
Centre. Both will assist with identifying and
appointing board members, administrative services
(physical meetings, escrow arrangements, other
administrative services).
Mediation as a business tool may prevent time and
cost overruns in specific contracts and foster
positive commercial relationships that may
generate future opportunities.  While pre-dispute
mediation strategies are already being used
effectively for large-scale projects, the benefits are
equally available to parties engaged in smaller
projects by tailoring the process appropriately.
 
 
1 Tailored Commercial Mediation Options: What are
they, and how can a sceptical market be
encouraged to try them? Mark Kelly, Barrister &
Commercial Mediator, July 2015
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