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FROM THE EDITOR 

Welcome to the 13th issue of ReSolution® in which we draw on the
experience and knowledge of leading experts in the field to bring
you commentary, articles and reviews on topical matters relating to
domestic and international dispute resolution.
In this issue we feature arbitration with articles on the finality of
awards, amendments to the Arbitration Act, the role of arbitral
secretaries, enforcement of international arbitration awards, security
for costs, and the nightmare that can be the reality of multi-tiered
dispute resolution clauses.
We also look at therapeutic jurisprudence and how it might impact
law reform, revisit neutral evaluation, and more.
In Case in Brief, Jeremy Upson discusses the recent decision of  the
UK Supreme Court in BPE Solicitors v Hughes Holland in which the
court held BPE had no legal responsibility for Hughes-Holland’s
losses sustained after a property development failed as the loss
suffered was not within the scope of BPE’s duty, and I discuss the
recent decision of the Singapore Court of Appeal in the Wilson Taylor
v Duna-Jet case in which the court upheld the validity of a unilateral
or ‘asymmetrical’ arbitration agreement which made arbitration of a
future dispute entirely optional at the election of the respondent.
I wish to take this opportunity to thank all our contributors. We are
most grateful for the support we receive from dispute resolution
professionals, law firms, and publishers, locally and overseas, that
allows us to share with you papers and articles of a world-class
standard, and to bring you a broad perspective on the law and
evolving trends in the delivery and practice of domestic and
international dispute resolution.
Contributions of articles, papers and commentary for future issues of
ReSolution® are always welcome. I do hope you find this issue
interesting and useful. Please feel free to distribute ReSolution® to
your friends and colleagues – they are most welcome to contact us if
they wish to receive our publications directly.
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Global Pound Conference – Shaping
the future of dispute resolution &
improving access to justice 
The international Global Pound Conference
(GPC) is coming to Auckland, New Zealand on
31 May 2017 bringing together the country’s
leading business and dispute resolution
stakeholders to discuss the future of
commercial and civil dispute resolution.
Launched in Singapore in March 2016, and
finishing in London later this year, the GPC
Series is a not-for-profit global project
initiated by the International Mediation
Institute (IMI). It is convening commercial and
civil dispute resolution stakeholders at a
series of conferences around the world in
order to discuss how to improve access to and
quality of all forms of dispute resolution,
including litigation, arbitration, and mediation.
These stakeholders include parties, lawyers,
judges, arbitrators, mediators, academics,
policy makers, government officials, and
others.
The Series is based on the original ‘Pound
Conference’ that was held in the United States
in 1976, and which was a seminal event in the
development of modern dispute resolution.
The GPC Series is currently scheduled to take
place in 40 cities across 31 countries. This
event will bring together the country’s leading
business and dispute resolution stakeholders
to discuss the future of commercial and civil
dispute resolution.
Be part of the Global Pound Conference Series
in Auckland and help shape the future of
dispute resolution. Register now at
auckland2017.globalpoundconference.org or
contact Resolution Institute on 0800 453 237.
Singapore passes new Mediation Act
The Singapore Parliament recently passed the
Mediation Act as part of the government’s
initiative to grow Singapore as a destination
for international dispute resolution, by

strengthening the legislative framework for
international commercial mediation.
The Act does not apply to all mediations in
Singapore. It only applies to mediations either
conducted wholly or in part in Singapore, or
conducted elsewhere provided that the
mediation agreement provides that the
Mediation Act or Singapore law applies to the
mediation.
The Act has four key features:

- Enforceability of Mediated Settlement
Agreements: The Act provides an expedited
process for parties to enforce their mediated
settlement agreements, by allowing such
agreements to be recorded as court orders.
To take advantage of this process, all parties
must agree to apply to court to have the
settlement agreement recorded as a consent
order, the settlement agreement must be in
writing, and the mediation must have been
administered by an approved mediation
service provider or a certified mediator;
- Confidentiality of Mediation
Communications: Subject to certain narrow
exceptions, discussions during the course of
mediation are confidential and cannot be
disclosed to third parties or in court or
arbitral proceedings. This protection extends
to any communications, documents, or
information provided in the course or for the
purpose of mediation;
- Stay of Legal Proceedings Pending
Mediation:  The Act allows parties to a
mediation agreement to apply for a stay of
court proceedings pending the outcome of
the mediation; and
 
 
Foreign Counsel and Mediators - The Act
removes the restrictions on the practice of
Singapore law for mediation counsel and
mediators in mediations administered by an
approved mediation service provider or a
certified mediator.
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- Foreign Counsel and Mediators: The Act
removes the restrictions on the practice of
Singapore law for mediation counsel and
mediators in mediations administered by an
approved mediation service provider or a
certified mediator.

New Mediation Bill for Ireland
The Mediation Bill 2017 was published on 13
February 2017 and contains proposals for a
statutory framework to promote the resolution
of disputes through mediation as an
alternative to litigation or as an option where
court proceedings are ongoing. Arbitration Act
proceedings, disputes subject to statutory
employment dispute resolution processes,
matters under tax and customs legislation and
proceedings under the Child Care Act and the
Domestic Violence Act are excluded.
Practising solicitors will be required to advise
clients to consider mediation as an alternative
to court proceedings. For this purpose, they
must provide clients with information on
mediation services, including details of
mediators, information about the advantages
and benefits of mediation and where court
proceedings are instituted on behalf of a
client, the application must be accompanied
by a statutory declaration made by the
solicitor confirming that these obligations
have been discharged in relation to the client
and the proceedings to which the declaration
relates. If the declaration is not submitted, the
court will adjourn the proceedings until the
solicitor complies with the requirements.
When awarding costs in such proceedings, a
court may, where it considers it just to do so,
take into account any unreasonable refusal or
failure by a party to consider using mediation,
or to attend mediation.
The effect of an arbitration
agreement on liquidation

proceedings
The New Zealand and UK Arbitration Acts
generally require court proceedings to be
stayed if the parties have agreed to resolve
disputes through arbitration.
In a recent address to the Insolvency Lawyers
Association, the new Chancellor of the UK High
Court, Sir Geoffrey Vos, discussed briefly the
effect of that statutory stay upon winding-up
petitions. He observed that there are many
cases where a creditor might think that it can
show that the debt under the contract is not
disputed in good faith, but that creditor is still
obliged to go ahead with a lengthy arbitration
process because, if it fails to do so, it will be
restrained from proceeding with his petition to
wind up
Vos J explained that contrary to the views of
some following his judgment in Changtel
Solutions UK Ltd (formerly Enta Technologies
Ltd) v Revenue and Customs Commissioners 
[2015] EWCA Civ 2, he agreed with the leading
judgment of his predecessor in Salford Estates
(No 2) Ltd v Altomart Ltd (No 2) [2014] EWCA
Civ 1575, in which the Court of Appeal
concluded that the mandatory stay when there
is an agreement to arbitrate does not apply to
winding-up petitions. However, the Court
considered that (except in exceptional
circumstances) when there is a dispute in
relation to the existence of a particular debt,
the Court should exercise its discretion to stay
the winding-up application and compel the
parties to resolve the dispute through
arbitration.
 
 
 
 
.
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Contractual interpretation – striking
a balance between the language
used and business common sense
In Wood (Respondent) v Capita Insurance
Services Limited (Appellant) [2017] UKSC 24,
the UK Supreme Court earlier this year
unanimously dismissed an appeal relating to
the construction of an indemnity clause.
The Court emphasised that it was not
appropriate in this case to reformulate the
guidance on contractual interpretation given
to the legal profession in Arnold v Britton 
[2015] AC 1619 and Rainy Sky SA v Kookmin
Bank [2011] 1 WLR 2900.
Lord Hodge gave the lead judgment, with
which Justices Neuberger, Mance, Clarke and
Sumption agreed. His Honour stated that the
court’s task is to ascertain the objective
meaning of the language the parties have
chosen to express their agreement. It must
consider the contract as a whole and,
depending on the nature, formality and quality
of its drafting, give more or less weight to
elements of the wider context in reaching its
view as to that objective meaning. Where
there are rival meanings, the court can reach a
view as to which construction is more
consistent with business common sense.
However, in striking a balance between the
indications given by the language and the
practical implications of competing
constructions, the court must consider the
quality of the drafting of the clause. It must be
alive to the possibility that one side may have
agreed something which in hindsight did not
serve its interest, or that a provision may be a
negotiated compromise. It does not matter
whether the detailed analysis commences
with the factual background and the practical
implications of rival constructions or with an
examination of the contractual language, so
long as the court balances the indications
given by each.
The court observed that textualism and
contextualism are not conflicting paradigms in
a battle for the exclusive occupation of the
field of contractual interpretation and, on the
approach to contractual interpretation, Rainey

Sky and Arnold were saying the same thing,
namely that interpretation is a unitary exercise
involving an iterative process by which a
balance must be struck between the
indications given by the language used (in
both the clause under scrutiny and the
remainder of the contract) and the implications
of rival constructions (which is usually thought
of as the business common sense approach).
Interestingly, Lord Hodge said that in striking a
balance between these two tools to
construction it does not matter which way
round they are used, so long as the court
balances the indications given by each,
although the weight to be given to each tool
will depend on the circumstances. Some
agreements may be successfully interpreted
by textual analysis because of their
sophistication and complexity and because
they have been negotiated and prepared with
the assistance of skilled professionals,
whereas others may require a greater
emphasis on the factual matrix and commercial
background and implications to interpret a
disputed provision because of their
informality, brevity, lack of clarity, or the
absence of skilled professional assistance.
 
 
.
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Not all documents or evidence
produced for the purposes of
mediation will be privileged
Generally, documents produced for the
purposes of mediation are, subject to certain
limited exceptions, covered by without
prejudice privilege ie, they cannot be referred
to or used as evidence outside the mediation
process unless the parties (who own the
without prejudice privilege jointly) all agree to
waive the privilege.
The reasoning behind this is to enable parties
to speak freely and frankly and to make
admissions and/or concessions in an attempt
to achieve settlement of a dispute in the
knowledge that such admissions or
concessions cannot be used against them
subsequently if settlement is not achieved.
However, during a costs assessment in the
recent case of Savings Advice Ltd and Anor v
EDF Energy Customers Plc [2017] EWHC B1
(Costs) an issue arose as to the admissibility of
information provided during a mediation and
the court held that information about the level
of the defendant's costs, produced for the
purposes of the mediation, could subsequently
be used as evidence of those costs.
The use of this information was contrary to the
express terms of the Mediation Agreement
which provided that all documents or other
material produced for or brought into existence
for the mediation will be subject to without
prejudice or negotiation privilege … [and] not be
disclosable in any litigation or arbitration
connected with the dispute so long as and to the
extent that such privilege applies.
A settlement had been achieved some months
after the unsuccessful mediation, resulting in a
detailed assessment of the claimant's costs.
The claimant attempted to use the defendant's
costs information in the detailed assessment
to calculate an after-the-event insurance
policy premium based on them and which the
defendant was liable to pay. The defendant
objected.
Master Haworth found as a fact that the
information relied on consisted of documents
produced for or brought into existence in

relation to the proposed mediation. However,
he took the view that, despite the without
prejudice nature of the mediation and the
confidentiality provisions contained in the
mediation agreement, the information on costs
was admissible evidence in the costs
proceedings because the statement as to the
level of costs was a statement of pure fact, not
an admission or concession, and not therefore
covered by without prejudice privilege, in any
event the relevant communications were
marked “without prejudice save as to costs”,
and “[T]he whole purpose of the mediation was
to achieve a settlement. In those circumstances,
any costs information given in mediation is and
must be admissible in order to work out the
consequence of any subsequent settlement.”
Parties have typically tended to regard without
prejudice privilege as covering the entirety of
documents and communications made or
produced for the purposes of attempting to
settle a dispute. The judgment does seem to be
an anomaly based as it was on the “pure fact”
point, but it does serve as a reminder that
limitations can be placed on privilege and the
common-place carve-out “without prejudice
save as to costs” clearly didn’t help. Future
cases will no doubt seek to argue that the case
was dependent on its own facts, namely that
the claimant's funding agreement relied on the
level of the actual amount of the defendant's
costs.
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ARBITRATION: WHEN A FINAL
AWARD IS NOT FINAL
By Albert Monichino QC
 
Arbitrator rendered an award styled “Final Award” that failed to deal with an issue
referred to arbitration. Aggrieved party applied to have the issue determined by
the Supreme Court. Other party sought a stay relying on the parties’ arbitration
agreement. Held that the award was not a final award and that the arbitrator’s

mandate continued to resolve the remaining issue. 
Blanalko Pty Ltd v Lysaght Building Solutions Pty Ltd [2017] VSC 97

Facts
In 2012, B commenced Supreme Court
proceedings alleging L had breached a design
and construct contract. A  partial settlement
was reached on 21 April 2016. Under the deed
of settlement, the remaining issues were
referred to arbitration. An arbitrator was
appointed and delivered an interim award on
15 June 2016 resolving the majority of the
remaining issues. However, the arbitrator did
not, by his interim award, resolve the question
of the costs of the Supreme Court proceeding.
B sought all of those costs. The settlement
deed envisaged that the parties could put on
short evidence as to costs of the proceeding.
The arbitrator gave the parties an opportunity
to make written submissions, including a round
of reply written submissions. There was no oral
hearing. In its reply written submissions, L
submitted that B had not provided the arbitral
tribunal with an evidentiary basis on which to
determine the claim for costs and accordingly
the claim should be dismissed.
On 9 August 2016, the arbitrator rendered an
award styled “Final Award”. He declined to
determine the issue of the Supreme Court
costs on the basis that there was insufficient
information for him to do so. The dispositive
part of the final award provided that “the  issue
of the  payment of costs  of the  Supreme  Court
proceedings  between  the Claimant and the
Respondent is not decided, without prejudice to
the rights of the parties to apply for the costs in
the Supreme Court of Victoria.”
L contended that the arbitrator was functus

officio as he had delivered a Final Award. B did
not request the arbitrator to render an
additional award under s 33(5) of the
Commercial Arbitration Act 2011 (Vic) (‘CAA’)
(reflecting Article 33(3) of the UNCITRAL Model
Law) in respect of the remaining issue. Instead,
on 4 November 2016, B applied by summons
(in the earlier Supreme Court proceeding) to
the Court to set aside the award under s 34 of
the CAA (reflecting Article 34 of the Model Law)
“to the extent that the arbitrator had declined to
determine the Supreme Court costs issue, or had
sought to refer that issue to the Supreme Court
for determination”. L applied to stay the
summons pursuant to s 8 of the CAA (reflecting
Article 8 of the Model Law).
Decision
The crux of B’s complaint was that the
arbitrator did not decide the Supreme Court
costs claim, notwithstanding that  it fell within
the scope of the reference to arbitration.
According to Croft J, the arbitrator decided,
expressly, not to determine the Supreme Court
costs claim “at that time on the then available
evidence” ([48]), but there was no indication
that the arbitrator was not prepared to deal
with  the costs claim if and when the requisite
evidence was provided: [26]. His Honour did
not accept that the arbitrator attempted to
direct the parties to apply to the Court to deal
with the remaining issue, and thus did not
 
 delegate any part of his decision making duties
to a third party: [48]. Clearly, the arbitrator did
not have this power. While the arbitrator
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delegate any part of his decision making duties
to a third party: [48]. Clearly, the arbitrator did
not have this power. While the arbitrator
expressed a view in the award that the parties
may find determination elsewhere, “the
arbitrator’s view inCroft J considered that the
key to the resolution of the proceeding was the
proper characterisation of the award: [59].
Under s 32 of the CAA, an arbitral tribunal is
functus officio upon delivery of a final award,
subject to s 33 (allowing  for correction,
interpretation and an additional award) and s
34 (which allows the Court to remit an award
upon a setting aside application for the
purposes of removing the ground for setting
aside).
Notwithstanding that it was a styled a “Final
Award”, properly considered, it was not a final
award for the purposes of the CAA because it
didn’t deal with all of the issues referred to
arbitration. Croft J held that a deliberate and
articulated decision by an arbitrator not to deal
with all issues which are within the arbitral
mandate does not   produce a final award: [62].
Even if the award was a final award and the
arbitrator was functus officio, s 33(5) of the CAA
provided a mechanism for B to seek an
additional award on the unresolved issue
within 30 days. On an application under s 33
(5), an arbitrator may hear further evidence and
take further submissions. Croft J considered
that the power to grant an additional award
under s 33(5) applies to inadvertent omissions
by an arbitral tribunal. On the other hand, the
conscious and deliberate decision by an
arbitral tribunal not to deal with an issue (as in
the present case) leaves the arbitral tribunal
with an undischarged mandate which does not
require the assistance of s 33(5): [24]. Thus, the
fact that B had not availed itself of the

mechanism in s 33(5), within the time limited
by that sub-section, was of no consequence.
B sought to set aside part of the award under s
34(2)(a)(iii) of the CAA, which empowers the
supervising court to set aside an award insofar
as it contains decisions on matters beyond the
scope of the submission to arbitration. Croft J
noted that there was some confusion in B’s
submissions regarding the identity of the
decision that it sought to set aside: [45]. Here,
there was no relevant decision on matters
beyond the scope of the submission to
arbitration for   the purposes of s 34(2)(a)(iii).
The arbitrator had not gone beyond his
mandate. Indeed, he did not discharge his
whole mandate. As the award, properly
characterised, was not a final award (and did
not preclude determination of  the remaining
issue by arbitration), there was no basis for
setting aside any part of the award on the
grounds that the arbitrator had failed to
determine a relevant claim: [58].
As an aside, Croft J noted that a decision not to
make a decision is not a decision that may be
set aside under s 34(2)(a)(iii) of the CAA, as that
section applies to decisions that exceed the
tribunal’s jurisdiction, not decisions   which do
not: [49]. In that regard, Croft J compared
Article 34 of the Model Law with s 68(2)(d) of
the Arbitration Act 1996 (UK). The latter
specifically empowers the supervising court to
set aside an award in circumstances where a
tribunal fails to deal with all the issues referred
to it. No equivalent provision is to be found in
the Model Law: [28].
 
Croft J noted that the fact that a party did not
make a request under s 33(5) for an issue to be
the subject of a further award may be relevant
to the court’s discretion in a setting aside

...a decision not

to make a

decision is not a

decision that may

be set aside...
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ARBITRATION: WHEN A FINAL AWARD IS NOT FINAL
C O N T . . .  

Albert Monichino QC
Albert practises as a barrister, arbitrator and mediator
practicing in Australia. He has over 20 years experience. He
is a Grade 1 arbitrator and is accredited as an advanced
mediator. He was appointed Senior Counsel in 2010. Albert
is also on the NZDRC and NZIAC Panels of Arbitrators and
Mediators.   
 
To read more about Albert, visit the NZDRC website.

Croft J noted that the fact that a party did not
make a request under s 33(5) for an issue to be
the subject of a further award may be relevant
to the court’s discretion in a setting aside
application by that party under s 34. As s 33(5)
had no application in the present case, this was
not a relevant consideration. His Honour also
noted that a party may request an additional
award (under s 33(5)) and apply for an award
to be set aside (under s 34) simultaneously.
Turning to L’s stay application, Croft J observed
that unless the Court found that the arbitration
agreement was inoperative or incapable of
being performed, it was obliged to stay B’s
application to the court for it to determine the
remaining issue. His Honour noted that
“inoperative or incapable of being performed”,
for the purposes of s 8, was a high bar to
satisfy. Practical impossibility as opposed to
mere inconvenience was required: [34]
Croft J rejected the submission that an
arbitration agreement is inoperative when an
arbitrator determines not to decide all of the
matters contained in the reference to
arbitration: [37]. Indeed, the fact that an
arbitrator is rendered functus officio does not
result in an arbitration agreement being
inoperative or incapable of being performed:
[14]. Thus, whether the arbitrator was functus
officio was irrelevant for the purposes of L’s
stay application: [37].
Consequently, B’s application to set aside part
of the award failed, and L’s application for a
stay succeeded. The Court concluded that the
arbitrator’s mandate continued to determine

the remaining issue, and that either party could
apply to the arbitrator to re-engage the arbitral
process to determine that issue.
 

Comment
Accepting for the moment that the
arbitrator decided, expressly, not to decide
the Supreme Court costs claim “at that time
on the then available evidence”, it is
incongruous that he styled his award as a
Final Award and made no directions for the
later determination of the outstanding
issue. Indeed, it is surprising that the
arbitrator neither requested further
evidence before delivering his Final Award
nor decided the issue on the available
evidence.
Nevertheless, the judgment is instructive in
illuminating, amongst other things, what
constitutes a final award and the operation
of ss 33(5) and 34(2)(a)(iii) of the CAA.
 
 
© 2015 Commercial Bar Association of Victoria
(CommBar®)
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NEUTRAL EVALUATION
REVISITED Royden Hindle

Facts
Neutral evaluation is a relatively little-used
tool in the dispute resolution toolbox.
Certainly, it has potential drawbacks: a party
who is disappointed by an evaluator’s
assessment may be slow to accept the
outcome, while a party who feels vindicated
may become more intransigent in their
negotiating stance. 1  It would, however, be
wrong to disregard neutral evaluation
altogether.  If properly understood and
sensibly applied, it has considerable potential
in the efficient resolution of commercial
disputes.
As the label suggests, neutral evaluation
involves parties to a dispute referring matters
at issue between them to a third party (an
evaluator), who has no interest in the outcome,
for an assessment as to what the likely
outcome of litigation will be.  The resulting
evaluation is not binding, but is available to be
used by the parties to inform their own
assessments of the relative strengths and
weaknesses of their positions, and in that way
to facilitate negotiations.
Of course, if neutral evaluation leads to a
settlement then the sooner it is done in a
litigation process, the more it will save in
terms of litigation costs.  For that reason, much
of the literature refers to it as ‘Early Neutral
Evaluation’ (or ‘ENE’).  But experience teaches
that the most effective time to resolve a
dispute2  is not always at the outset.
Evaluation shortly before trial – when the case
has been prepared, the issues and evidence
are clear, and the prospect of a determination
(for good or ill) is imminent – can be more
compelling than an evaluation offered at an
earlier stage.  There are no hard and fast rules,
but it would be wrong to think that neutral
evaluation only has relevance if done ‘early’
(whatever that really means).
 
What is the need that neutral evaluation
meets?  As one writer explains:

“The development of neutral evaluation
as an ADR technique came about in
response to a reality we have all been
confronted with many times: one of the
main reasons cases don’t settle sooner
than they ultimately do is because
someone – sometimes one of the parties,
sometimes an attorney, or maybe an
adjuster – has misunderstood or
misevaluated the case.  That leads to
unrealistic ideas about the probable
outcome of the case, which in turn leads
to unnecessary stubbornness, which in
turn leads to a trial date …” 3

It is all about reality-checking, and the analysis
of trial risk.  At least arguably, it lies at the core
of any truly evaluative mediation, although in
that situation it comes wrapped up in the guise
of a mutual commitment to negotiate to an
outcome with the assistance of the evaluator/
mediator.  There are no doubt many cases in
which one party thinks the issue would be
easier to solve if only someone would give the
opposing side a good talking to.4   Viewed from
a mediator’s perspective, many settlement
discussions  would be far easier if only one
party or the other (and often, both) had first
undertaken a full and realistic assessment of
the strengths and weaknesses of their position.
But why undertake a risk assessment with the
other side involved, and where the resulting
assessment will be transparent?  One reason is
that a neutral evaluator will engage with both
cases, and will have the facts and arguments
that will actually be advanced by the parties (as
opposed to having a one-sided view of what
one party thinks the other might be able to
establish, or may argue for).  It is an effective
way of understanding the opponent’s position
accurately, and seeing one’s own position
 
 
 through the eyes of someone who comes to
the matter with no partisan inclination one way
or the other.  Neutral evaluation is probably as

http://www.nzdrc.co.nz/


www.nzdrc.co.nzwww.nzdrc.co.nz ReSolution | May 2017  12

NEUTRAL EVALUATION REVISITED
C O N T . . .  

 through the eyes of someone who comes to
the matter with no partisan inclination one way
or the other.  Neutral evaluation is probably as
good a way as any of road-testing a case in a
robust fashion but without losing control of
the outcome altogether.
That said, neutral evaluation probably has its
best ‘fit’ with more complex cases, including
construction cases, or cases in which there are
technical issues that involve conflicting expert
opinions, and in which both parties have a
reasonably high level of confidence that they
will succeed.5   It may also be beneficial if
there is a specific issue that can be isolated
and assessed - perhaps, say, a valuation
question, or an accounting for damages
claimed.
Perhaps the greatest strength of neutral
evaluation lies in the limited nature of its
objective.  The purpose is to obtain an
independent, objective, and non-binding
evaluation of a case.  There need not be any of
the rubric of ‘winners’ and ‘losers’ that comes
with determinative processes such as litigation
or arbitration.  Of itself, agreeing to neutral
evaluation carries no particular promise to
negotiate (much less to negotiate in a
particular way or at a given time, as in
mediation).  It is simply about understanding
the case better before either the decision-
making axe falls, or one finds oneself
negotiating with a party whose ignorance has
given rise to a misplaced sense of the strength
of its bargaining position.6   Neutral evaluation
neither claims to be, nor needs to be, anything
more than it is.
 
 
 
 

Neutral evaluation has a respectable pedigree.
It is a recognised part of Court process (or as a
possibility that can be accessed through the
Courts) in a number of jurisdictions outside
New Zealand.7   Several jurisdictions include
specific reference to neutral evaluation in
rules of procedure8,  or as a process that can
be accessed through the Courts.  The American
Arbitration Association offers standard
procedures for Early Neutral Evaluation.  And,
closer to home, the Law Society of New South
Wales administers a detailed ENE process
which is described as ‘… a confidential pre-
trial’.  9 
In New Zealand, neutral evaluation is an
entirely voluntary process.  It therefore
requires agreement between the parties as to
how the evaluation will be undertaken to
allow the evaluator to make a robust
assessment.  Process can be tailored to fit the
particular case, but the essential elements that
one would expect to be dealt with in a
contract for neutral evaluation relate to the
appointment of the evaluator; confidentiality
and inadmissibility of evidence of the
assessment; and the process by which
information is to be given to the evaluator to
assess.  That can range from asking for an
assessment ‘on the papers’, to running what is
in effect a ‘mini-trial’ with opportunities for
evidence and examination and submissions. 10  
It is also important to remember that it is not
obligatory to submit all issues in a case to the
evaluator.
The reality is that, sooner or later, almost all
civil litigation settles.  It follows that
practitioners in litigation need to know at least
as much (arguably, more) about negotiating
and settling cases to the advantage of their
clients as they do about leading evidence and
examining witnesses.  Understanding neutral
evaluation, and being able to engage in it
effectively, is undoubtedly part of that skillset.
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End Notes
1 Concerns expressed in more detail in a paper written by the author in 2011 “What Good is Evaluation” see http://
www.roydenhindle.co.nz/documents/Hindle-articleWHAT-GOOD-IS-EVALUATION.pdf (last accessed 2/5/17).
2 That is, the point at which the case has its best prospects for settlement.
3 Neutral Evaluation: An ADR Technique Whose Time Has Come at http://corporate.findlaw.com/litigation-disputes/
neutral-evaluation-an-adr-technique-whose-time-has-come.html (last accessed 2/5/17).
4 An objective that may well backfire from time to time!
5 It is difficult to see why a party which fears that its position has weaknesses would want to engage in a neutral
evaluation that will be transparent to the opposing party.
6 This idea is better articulated in Neutral Evaluation: an ADR Technique Whose Time Has Come, supra note 3.
7 Of course, there is the possibility of a Judicial Settlement Conference in New Zealand, which may or may not
include an element of neutral assessment.
8 For example, the UK Civil Procedure Rules give the Court power to convene an ENE hearing, and Neutral Evaluation
is also provided for in jurisdictions such as the Northern District of California, the District of Vermont and Orange
County, California.
9 See https://adraccess.wordpress.com/early-neutral-evaluation/ (last accessed 2 May 2017)
10  The NZDRC and BDT offers fully developed forms of agreement to engage in neutral evaluation – see www.nzdrc.
co.nz and www.buildingdisputestribunal.co.nz.
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Therapeutic jurisprudence:Therapeutic jurisprudence:
what is it? Will it hurt?what is it? Will it hurt?

The title of this article offers a, perhaps mischievous, spin on a legal
development which is having a powerful impact in many areas of current legal

practice. Therapeutic jurisprudence (TJ) invites an investigation of the design of
the law itself, and to consider how  the therapeutic benefits for people involved

in  the legal system might be improved. In effect, TJ offers a mental health
perspective on the law in general, by suggesting that the law has the potential
to be a healing agent  or, conversely, to produce psychological dysfunction. It
prioritizes dialogue  over debate, while emphasizing notions of relational and

psychological wholeness. To achieve this, continual reflection on the most
recent  insights from other disciplines, including health and the social sciences,

is required in order to achieve appropriate law reform. 
 

 Dr Warren Brookbanks

The title of this article offers a, perhaps
mischievous, spin on a legal development
which is having a powerful impact in many
areas of current legal practice. Therapeutic
jurisprudence (TJ) invites an investigation of
the design of the law itself, and to consider
how  the therapeutic benefits for people
involved in  the legal system might be
improved. In effect, TJ offers a mental health
perspective on the law in general, by
suggesting that the law has the potential to
be a healing agent  or, conversely, to produce
psychological dysfunction. It prioritizes
dialogue  over debate, while emphasizing
notions of relational and psychological
wholeness. To achieve this, continual
reflection on the most recent  insights from
other disciplines, including health and the
social sciences, is required in order to achieve
appropriate law reform.
Therapeutic jurisprudence is a significant
legal theoretical development that began in
the late 1980s. Its central thesis is that the
law, acting as a therapeutic agent, can
produce both therapeutic or anti-therapeutic
outcomes for people involved in civil and
criminal justice systems. As a law reform
model it  asks how legal rules, legal
procedures and the roles of legal
professionals can be reconfigured to enhance

their therapeutic potential, but without the
sublimation of the due process concerns. It
operates in parallel with existing legal
structures and models, rather than in conflict
with them. The originators of therapeutic
jurisprudence, American academics,
professors David Wexler and Bruce Winick,
were concerned to  see how mental health
law could be restructured  to better
accomplish therapeutic values.
The simple insight that the law  can produce
psychologically beneficial  or psychologically
destructive outcomes has now  become
ubiquitous,  and the TJ framework has been
applied across a very broad range of legal
disciplines, including criminal procedure,
mental health law, disability law, family law,
employment law,  medical law  and many
others. Using the insights of  the social
sciences, therapeutic jurisprudence has been
able to transform the practice of law in many
domains. However, as a law reform
methodology it does not stand alone. It is part
of a broader movement in the law, commonly
known as the ‘comprehensive law’ movement,
which is concerned to establish more humane,
relational, and psychologically beneficial
ways of dealing with
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structure are the bottles, while the roles,
behaviors, practices, and techniques of legal
actors constitutes the liquid or “wine”. This
metaphor has been used effectively in, for
actors constitutes the liquid or “wine”. This
metaphor has been used effectively in, for
example, examining the role played by
problem-solving or solution-focused courts
and the extent to which they use good
therapeutic jurisprudence practices. This
might include for example, active listening,
demonstration of empathy, and active
solicitation of participation by the parties
involved, an approach that might be
regarded as “TJ friendly”. The wine /bottle
model has been the subject of a full law
review article by Professor David Wexler
entitled ‘New Wine in New Bottles’ (2014)
7Arizona Summit Law Review 463.
Therapeutic jurisprudence does not claim to
be a cure-all problems in modern society that
occur simply as a result of the operation of
the law. It does not claim to be an end in
itself, but rather it is simply a menu of
conceptual tools that might be useful in
confronting those elements within legal
institutions and procedures that have
become dysfunctional or are no longer fit for
purpose. The goal of therapeutic
jurisprudence is to facilitate change which is
effective and humane, and which confirms
the status of human agents as subjects rather
than objects.
 
 
 

legal disputes. As such, it has much in
common with other movements in the law,
embracing new ideas of legal problem-
solving, including appropriate or alternative
dispute resolution,  creative problem-
solving, preventive law and restorative
justice. Recent discussion around
therapeutic jurisprudence has extended to
such diverse topics as whether plea
bargaining or criminal settlement processes
can be therapeutic, mitigation of ‘revenge
porn’ using therapeutic jurisprudence
approaches, mandatory sentencing and how
TJ might be used to reinvigorate child
welfare practices. At the present time a lot of
effort is being put into exploring ways in
which therapeutic jurisprudence principles
may be mainstreamed into courts of general
jurisdiction, with a view to making its healing
approach more widely felt and validated.
Allied to therapeutic jurisprudence are other
approaches which have begun to transform
professional attitudes in other areas of
practice, including family law, elder law, and
disability law. Within the context of family
law the novel approach of collaborative
advocacy offers a radically different
alternative to the traditional adversarial
model for solving family disputes. The
endorsement of this approach, which
anticipates parties resolving their disputes
through a collaborative discourse facilitated
by appropriately trained legal advisers, has
resulted in some jurisdictions  establishing
separate practicing bars of collaborative
lawyers. It is an important component in the
growth of a culture of non -adversarial
justice in domains that were previously
heavily conflict based. In addition, new
understandings of the importance of the
elements of voice, validation and respect has
led to the emergence of a dedicated school
of procedural justice, which increasingly
informs new approaches to managerial and
administrative justice.
Recent writing on therapeutic jurisprudence
has examined the law and its administration
through the metaphor of “wine and bottles”.
The law itself, the legal landscape or legal
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Its appeal is to those practitioners, judges,
academics and policy makers who have a
vision of justice as a source of
empowerment, validation and respect, as
opposed to the scorched earth outcomes
and corrosive practices that are typical of
much modern adversarial litigation.
Therapeutic jurisprudence offers the
promise of problem-solving techniques
which enhance psychological  wellbeing
while achieving outcomes which allow
parties the prospect of peaceable solutions

and the preservation of relationships in
which parties can thrive in a climate of
respect and dignity.
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Trust related arbitration
Trusts and their civil law equivalents contribute
significantly to the global economy generating
billions of dollars of revenue and trustee’s
fees. In recent decades, the increasing use of
onshore and offshore trusts has led to
increased litigation as arbitration has been
viewed by many as too risky due to uncertainty
about the enforceability of arbitration
agreements in trust deeds.
Arbitration can be a most appropriate and
suitable process for resolving disputes relating
to trusts and in particular, it has in the
international context, the added advantage of
enforceability of awards under the New York
Convention. However, the nature of trusts has
resulted in uncertainty as to whether an
arbitration conducted pursuant to an
arbitration clause in a trust deed would be
binding under the Act for reasons, including
that trust deeds incorporating arbitration
agreements are not contracts, that there may
be a lack of privity to bind non-signatory
beneficiaries, and that the interests of certain
beneficiaries of a trust ie minors/those lacking
capacity and unnamed and unascertained
beneficiaries may not be represented.
 
This uncertainty has tended to limit the
effective use of arbitration in trust disputes.
Nevertheless, it can be removed by ensuring

that arbitration clauses in trust deeds are
treated as arbitration agreements for the
purposes of the Act. By clarifying that arbitral
tribunals have the same power as the High
Court to appoint persons to conduct litigation
on the part of minor, unborn, or unascertained
beneficiaries (or classes of beneficiaries), those
who are unable to represent themselves will be
effectively represented ensuring that any
decision of an arbitral tribunal will bind all
interested parties. Arbitration can be a suitable
mechanism for resolving disputes involving
trusts as its inherent privacy is more suited to
the private nature of most trusts.
Support for trust arbitration is spreading. In
recent years, other jurisdictions have moved to
reform legislation to expressly provide for
arbitration of trust disputes including five
states in the USA, the Supreme Court in Texas
upheld an arbitration provision in a trust in the
absence of specific legislation, Guernsey and
the Bahamas enacted reforms in 2007 and
2011 respectively to allow for arbitration of
trust disputes, and Switzerland will enforce
arbitral awards in respect of trust arbitrations
under its conflict of laws provisions.
 
 

Confidentiality of arbitration
related court proceedings

ARBITRATION
AMENDMENT BILL
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 John Green

 
On 9 March 2017, the Arbitration Amendment Bill (the Bill) was introduced to
Parliament. The purpose of the bill is to amend the Arbitration Act 1996 (the Act) to:

• ensure arbitration clauses in trust deeds are given effect;
• extend the presumption of confidentiality in arbitration to a rebuttable
presumption of confidentiality in related court proceedings under the Act;
• clearly define the grounds for setting aside an arbitral award and bring New
Zealand’s approach into line with foreign arbitration legislation; and
• confirm the consequence of failing to raise a timely objection to an arbitral
tribunal’s jurisdiction.
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Confidentiality of arbitration
related court proceedings
The current default position under section 14F
of the Act is that court proceedings on arbitral
matters are to be public. This approach is
inconsistent with the confidentiality normally
afforded to arbitral proceedings and with other
international legislative approaches that seek
to preserve such confidentiality. Other
jurisdictions have struck the balance between
open justice and confidentiality of arbitral
proceedings in a way that preserves
confidentiality by default. Section 14F is also
inconsistent with the move to preserving the
privacy of arbitral proceedings in the
Arbitration Amendment Act 2007. Reforming
section 14F by introducing a rebuttable
presumption of confidentiality will support the
existing principles under section 5 by making
New Zealand a more attractive destination for
international arbitration.
NZDRC and NZIAC have long advocated for a
presumption of confidentiality in Court
proceedings in relation to arbitral matters. Our
arbitration rules expressly provide, in terms of
s14H(d) of the Act, that the parties agree that
any Court proceedings related to the
arbitration must, to the full extent permitted
by the law, be conducted in private. However,
the present default position is that a Court
must conduct proceedings under the Act in
public and any agreement that proceedings be
conducted in private such as that provided for
in our rules is just one of the matters that the
Court must consider in coming to a
determination.

Narrowed grounds for setting
aside an arbitral award
Articles 34 and 36 of Schedule 1, concerning
the enforceability of an arbitral award, were in
issue in the Supreme Court of New Zealand
decision of Carr v Gallaway Cook Allan [2014]
NZSC 75 where the definition of “arbitration
agreement” was disputed.
In that case, the Supreme Court held that an
arbitration agreement providing for invalid
recourse against an arbitral award (appeal on a
question of fact) is not a valid arbitration
agreement.
The decision in Carr highlighted the need for
amendment to these articles to move in line

with the foreign approaches to the adoption of
the Model Law provisions. The narrowing of
articles 34(2) (a) (i) and 36(1) (a) (i) will limit
the Court’s scope to set aside or not recognise/
enforce an arbitral award which might
otherwise be unenforceable due to procedural
provisions being in conflict with the Act in
circumstances where there is clear agreement
of the parties to submit a dispute to arbitration.
The proposed amendment adopts language
different from the Model Law but is the
minimum change necessary to correct the
problem raised in Carr.
Amendments to articles 34(2) (a) (iv) and 36
(1) (a) (iv) would address the views of the
majority in Carr that the language regarding
non-derogation in article 34(2) (a) (iv) has no
wider application beyond Schedule 1, and
would bring New Zealand law into line with
foreign legislation. The article 34(2) (a) (iv)
equivalents in Australian legislation
(International Arbitration Act 1974 and the
Commercial Arbitration Acts in each State),
Hong Kong’s Arbitration Ordinance 2011, and
the Singapore International Arbitration Act
1994 apply to the entire Act, not only the
Model Law parts of it like our Act. The current
limitation under the Act to derogation under
Schedule 1 only is flawed and the amendment
would ensure that the principle of non-
derogation is protected and given proper effect
in setting aside and enforcement proceedings.

The consequence of failing to raise
a timely objection to an arbitral
tribunal’s jurisdiction
Clearly defining the consequence of not raising
an objection to an arbitral tribunal’s
jurisdiction to hear and determine a dispute in
accordance with article 16(3) of Schedule 1 will
ensure that objections are raised in a timely
manner and cannot be heard or given effect to
out of time.
 
 
 
 
 
 
New Zealand – increased attractiveness as an
international arbitral seat
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New Zealand – increased
attractiveness as an international
arbitral seat
When the Arbitration Act 1996 came into force
on 1 July 1997 it fundamentally changed New
Zealand’s existing legal framework for
arbitrations by incorporating the UNCITRAL
Model Law into New Zealand Law.
When the Arbitration Amendment Act 2007
came into force on 18 October 2007, New
Zealand became the first country in the world
to adopt the whole of the new United Nations
Commission on International Trade Law
(UNCITRAL) legislative provisions on interim
measures and preliminary orders with only a
few minor modifications. It also introduced a
number of relatively technical amendments to
the Arbitration Act 1996 to strengthen
arbitration as a means of private dispute
resolution in New Zealand and enhance the use
of arbitration as an agreed method of resolving
commercial and other disputes. It significantly
improved the skeletal confidentiality
provisions of the Arbitration Act 1996,

eliminated appeals which attempt to “dress up”
questions of fact as questions of law and
enhanced consumer rights and improved
consumer protection.
On 1 March 2017, further amendments to the
Arbitration Act 1996 came into force
broadening the definition of arbitral tribunal to
include arbitral institutions and emergency
arbitrators and creating a body to carry out
appointment functions instead of the High
Court where an appointment needs to be made
under s11 of the Act.
These reforms and the further amendments
proposed in the Bill are to be welcomed. They
have, and will, improve the law, they will set
New Zealand apart from other jurisdictions – in
particular in relation to trust arbitration, and in
doing so, will increase the attractiveness of,
and define New Zealand as, an international
arbitral seat for parties in the trans-Pacific –
Australasian region.
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UK: H IGH COURT
DISMISSES APPLICATION
TO REMOVE
ARBITRATORS
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BACKGROUND TO THE
APPLICATIONS 
The claimant, P, and the first defendant, Q,
were parties to commercial agreements which
were governed by English law and provided for
disputes to be submitted to arbitration under
the LCIA Rules, before three arbitrators. The
parties fell into dispute and P brought arbitral
proceedings against Q. With the agreement of
the parties, the chairman appointed a secretary
of the tribunal. The secretary was a qualified
lawyer at a US law firm before becoming a
legal advisor to the chairman.
During the procedural stages of the arbitration,
the chairman mistakenly sent an email,
intended for the secretary, to P's lawyers. In
the email, the chairman asked the secretary:
"Your reaction to this latest [letter] from [P]?"
The misdirected email triggered an application
by P to the LCIA Court seeking to remove all
three members of the tribunal on five grounds:

1. The improper delegation of the tribunal's
decision making functions to the secretary;
2. A breach of the duty by the chairman in
seeking the secretary's views on
substantive procedural matters;
3. The failure of the co-arbitrators to
participate in the proceedings;
 
 
 
 
 
 

 
 
 
4. Doubts as to chairman's independence or
impartiality (based on the comments made
by the Chairman at an international
conference); and
5. Breach of duty by the chairman in failing
to keep documents confidential.

The LCIA Court dismissed grounds 1, 2, 3 and 5,
but upheld 4 and revoked the chairman's
appointment. (The decision of the LCIA Court in
relation to ground 4 has not been made public.)
Having failed to remove the entire panel, P
issued an application in the Commercial Court
to remove the remaining two arbitrators
(defendants 2 and 3, or "R" and "S") under
section 24 of the Arbitration Act, based (at
least, in part) on grounds 1 and 3 above. P also
applied to the court seeking disclosure from
the arbitrators of documents to support the
removal application (having already failed in
that application before the LCIA Court). In
separate judgments, Popplewell J dismissed
both applications.
 
 
 
 

THE DISCLOSURE APPLICATION 
Applicable principles
In the disclosure application, P sought
disclosure of documents passing between the
arbitrators and the secretary, or relating to the

Gordon Bell
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The English Commercial Court has published two recentjudgments of Mr Justice
Popplewell in a single anonymised case (P v Q and others) concerning the

removal of two arbitrators under section 24(1 )(d)(i) of the Arbitration Act 1996
(the "Arbitration Act"). The decisions reinforce the English Courts' non-

interventionist approach when it comes to arbitrations with their seat in England.
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that application before the LCIA Court). In
separate judgments, Popplewell J dismissed
both applications.

THE DISCLOSURE APPLICATION 
Applicable principles
In the disclosure application, P sought
disclosure of documents passing between the
arbitrators and the secretary, or relating to the
role and tasks to be delegated to the secretary.
Popplewell J reviewed the principles
applicable to disclosure in support of
interlocutory (i.e. interim) applications
generally and concluded that it would be a rare
case in which disclosure would satisfy the
overriding objective (i.e. enabling the court to
deal with cases justly and at proportionate
cost).
He also considered the particular context of
arbitration, which requires disputes to be
resolved without unnecessary delay or
expense and with a minimum of intervention
from the court - as laid out in sections 1 (a) and
(c), 33(1 )(b) and 40(1) of the Arbitration Act.
Applications such as P's section 24 removal
application are an intrusion by the courts into
the arbitral process and must be conducted
with the minimum of delay and expense.
Popplewell J expressed the following
principles applicable to disclosure in an
arbitration claim (which includes the removal
of an arbitrator):

• The arbitration claim must have a real
prospect of success;
• The documents sought must be strictly
necessary for fair disposal of the arbitration
claim; and
• In exercising its discretion to order
disclosure, the court will have regard to
overriding objective but, in the particular
context of arbitration:

o The court will not normally order
disclosure as it will be inimical to
principles of court intervention which
underpin the Arbitration Act.
o Where the relevant arbitral institution
has the power to order such disclosure but
has declined to do so (as in this case), the
court will not normally order disclosure;

o The court will not ordinarily order
disclosure of documents which the parties
and tribunal have agreed are confidential;
and
o Only in the very rarest of cases, if ever,
will arbitrators be required to give
disclosure. Compelling reasons and
exceptional circumstances will be needed.

DECISION
Applying the principles, Popplewell J
determined the documents sought were not
strictly necessary for the fair determination of
the application for removal and that this was
not a case with exceptional circumstances
which would warrant the court exercising its
discretion. More importantly, in the context of
arbitral proceedings, the documents sought
were part of the arbitrators' deliberations and
were protected both by the LCIA Rules (and the
LCIA Court's own decision not to order
disclosure) and by the principles of
confidentiality in so far as they relate to
arbitrators. The application was dismissed.

THE REMOVAL APPLICATION 
The removal application was founded on
conduct in respect of a number of procedural
decisions concerning documents and an
application for a stay of the arbitration.
Although based, at least in part, on the previous
application for removal made to the LCIA Court,
P's application shifted during the course of the
application. This in itself drew criticism from
Popplewell J, who said the changing pattern of
allegations was entirely inappropriate on an
application for removal of an arbitrator, and the
arbitrator and opposing party were entitled to
certainty and clarity in knowing what criticisms
were being made.
In substance, the complaints amounted to
personal failings on the part of the co-
arbitrators properly to exercise their decision-
making functions and responsibilities, an
improper delegation of those responsibilities to
the secretary and a failure to supervise the
chairman in relation to the internal
management of the tribunal. In addition, it was
alleged the co-arbitrators negligently and/or
innocently misrepresented to P the existence,

http://www.nzdrc.co.nz/
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In substance, the complaints amounted to
personal failings on the part of the co-
arbitrators properly to exercise their decision-
making functions and responsibilities, an
improper delegation of those responsibilities
to the secretary and a failure to supervise the
chairman in relation to the internal
management of the tribunal. In addition, it was
alleged the co-arbitrators negligently and/or
innocently misrepresented to P the existence,
nature, extent and effect of that delegation.
As the evidence emerged (both before the
LCIA Court and the Commercial Court), it
became clear that the secretary had spent
significantly more time on the arbitration than
the co-arbitrators and, in some respects, more
than the chairman himself. The chairman had
also spent considerably more time on the
procedural issues than his co-arbitrators.
However, the co-arbitrators were clear they
had reviewed all procedural applications,
participated in the decision making process
and had made their views known to the
chairman in relation to the procedural matters.
The co-arbitrators had made plain that all
decisions were made by the tribunal, at all
times.
In his judgment, Popplewell J found that it was
entirely proper for co-arbitrators to consider
submissions but then leave it to the chairman
to prepare a draft decision before they
considered and approved it. Such an approach
would ensure decisions reflected the views of
the tribunal as a whole whilst avoiding delay
or expense on procedural matters as to the
tribunal is bound to do. Of course, the LCIA
Rules also allow the co-arbitrators to delegate
authority to the chairman to make procedural
decisions in any event.
Popplewell J also found that the tribunal had
not improperly delegated its decision-making
function to the secretary. Just as a judge may
be assisted by the views of a judicial assistant
or law clerk, he said, "an arbitrator who
receives the views of a secretary does not lose
the ability to exercise full and independent
judgment". He was also guided by the LCIA
Court's own decision, which found there was
no improper delegation, and said again that

the court should be slow to differ from that.
In summary, Popplewell J concluded there was
no merit in any of P's arguments that the co-
arbitrators failed in their duties. He also
concluded that, in any event, P had failed to
demonstrate the further requirement in
Section 24 of the Arbitration Act, that
substantial injustice had been or would be
caused to P. The fact that the newly constituted
tribunal (which included the fourth defendant,
U) had, after careful consideration, confirmed
the three procedural decisions of the previous
tribunal which led to this application was fatal
to P meeting that threshold.
Accordingly the application to remove the two
remaining arbitrators was dismissed.

COMMENT 
These carefully considered judgments will be
of great help to arbitrators and parties alike in
understanding how the court will approach its
supportive powers under Arbitration Act and, in
particular, how it will continue to approach
challenges to arbitrators. It is also enlightening
as to the role arbitrators, the LCIA and the
English Courts, believe a secretary might (or
should) play in an arbitration.
There is no doubt that challenges to arbitrators
are becoming an increasing trend. This may
simply be a reaction to the fact that courts are
making it more difficult for parties to challenge
arbitral awards. In other words, a party who
fears a losing case may consider an application
to remove an arbitrator provides hope that the
battle can be fought another day, and even on
a different field, whereas a challenge to an
award represents a battle already lost.
As Popplewell J put it: "it is a familiar, and
perhaps increasing, phenomenon for one party
to challenge an arbitrator it does not wish to
have as part of the tribunal, and to use the
challenge, and in particular the arbitrator's
response to the challenge, as a ground to
support an argument that the relationship
between the party and the arbitrator has
become adversarial and that removal is
justified on that separate ground for apparent
bias."
In light of the increasing trend, the English
courts are making it clearer that care should be



www.nzdrc.co.nzwww.nzdrc.co.nz2525        ReSolutionReSolution   | Feb 2017 | Feb 2017

between the party and the arbitrator has
become adversarial and that removal is
justified on that separate ground for apparent
bias."

...tribunals should
circumscribe the

secretary's role so that
they are not involved "in
anything which could be

characterised as
expressing a view on the
substance of that which

the tribunal is called
upon to decide...

 
In light of the increasing trend, the English
courts are making it clearer that care should be
taken not to indulge protracted and expensive
satellite proceedings which are inimical to
arbitration, and should minimise its
intervention in a process to which the parties
have submitted.
Helpfully, Popplewell J also took care to
consider best practice on the appointment and
use of secretaries. He acknowledged the

"understandable anxiety in the international
arbitration community that the use of
secretaries risks them becoming, in effect,
'fourth arbitrators'", when the decision making
process should be the preserve of the tribunal
members alone. He suggested that to insulate
themselves from the risk of secretaries exerting
inappropriate influence on the decision-making
process (and of a related challenge to the
tribunal), tribunals should circumscribe the
secretary's role so that they are not involved "in
anything which could be characterised as
expressing a view on the substance of that
which the tribunal is called upon to decide".
The judge did add that an arbitrator's failure to
adhere to such best practice would not
necessarily equate to a failure properly to
conduct proceedings within the meaning of
section 24(1 )(d) of the Arbitration Act, but the
sentiment remains clear enough.
The content of this article is intended to provide a general
guide to the subject matter. Specialist advice should be
sought about your specific circumstances. 
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Background
The appellants, a group of Brazilian companies
(collectively, CBF) entered into a series of
contracts with Primetrade AG, a Swiss
company, for the purchase and sale of pig iron.
After a deadly shipping accident in 2005,
Primetrade transferred its assets, including the
contracts with CBF, to another Swiss Company
(SBT), which "began operating with the same
officers and directors as Primetrade AG and at
the same offices."
In 2007, a company called AMCI International
Gmb (AMCI) acquired SBT and its U.S.
subsidiary. The following year, CBF entered
into additional purchase and sale contracts
with SBT (the Contracts), that notably did not
purport to bind any assigns or successorsin
interest. The Contracts each contained an
agreement providing for ICC arbitration in
Paris.
In 2008, as commodity prices fell by as much
as a third, SBT defaulted on its purchase
obligations under the Contracts. CBF submitted
the resulting dispute to an ICC arbitration in
November 2009 (the Arbitration). CBF later
alleged that SBT stalled the Arbitration
proceedings in their infancy while it
fraudulently transferred its assets to a shell

company formed and operated by the
principals of SBT (Prime Carbon). In April 2010,
SBT, by then virtually assetless, filed for
bankruptcy in Switzerland.
In March 2011, SBT's bankruptcy administrator
informed the ICC tribunal that the company
had insufficient funds to participate in the
Arbitration and conceded CBF's claims against
the company. In November 2011, the tribunal
issued a final award in favor of CBF for the
amount of $48 million plus interest and costs
(the Award). The Award did not grant relief
reaching the assets of Prime Carbon or any
other third party, as the tribunal held that CBF
"did not introduce sufficient evidence . . . to
demonstrate the existence of fraud in the
bankruptcy proceedings."

SDNY Enforcement Action
In April 2013, CBF commenced an action in the
U.S. District Court for the Southern District of
New York against various individuals and
corporate entities alleged to be the "alter egos"
and "successors in interest" of SBT (the
Appellees). In the ensuing proceedings (the 
Enforcement Action), CBF sought both to
enforce the Award and to assert various state
law fraud claims relating to the underlying
dispute.
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IMPORTANT SECOND CIRCUIT
DECISION ON ENFORCEMENT
OF INTERNATIONAL
ARBITRATION AWARDS 

In a significant recent judgment, CBF Industria De Gusa S/A v. AMCI Holdings, Inc. (2d Cir. 2017),
the influential U.S. Court of Appeals for the Second Circuit (the Second Circuit) considered an

arbitral award's preclusive effects and its ability to bind third parties. In the same decision, the
Second Circuit also issued valuable guidance to the lower courts on the correct procedure and

terminology for the enforcement of New York Convention awards issued abroad.
The Second Circuit handed down its initial opinion in January. However, in a rare move, the Court
released a revised opinion earlier this month to "correct" its conclusion on a point of law in the

first opinion. This post, unlike much of the online commentary of AMCI Holdings, refers
exclusively to the Second Circuit's later opinion.
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Enforcement Action), CBF sought both to
enforce the Award and to assert various state
law fraud claims relating to the underlying
dispute.
The District Court dismissed the Enforcement
Action, in relevant part, because: (i) the Award
had not been first confirmed by a court of
competent jurisdiction; and (ii) the fraud
claims were barred by the doctrine of issue
preclusion (sometimes called "collateral
estoppel") because the ICC tribunal had denied
similar claims asserted in the Arbitration.

The Second Circuit Reverses
On appeal, the Second Circuit vacated the
District Court's judgment on two grounds: (i)
the lower court erred by requiring an award
debtor to bring a confirmation action at the
seat prior to enforcement in a secondary
jurisdiction; (ii) CBF's fraud claims were not
barred by the doctrine of collateral estoppel.
The Court's analysis is devoted in large part to
three matters of considerable interest and
import for practitioners:
1. No Requirement to Confirm Award at Seat,
and Other Guidance to Lower Courts
The Second Circuit identified and reversed the
obvious and puzzling error behind the District
Court's refusal to enforce a foreign arbitral
award for failure to achieve confirmation at the
seat. The Second Circuit explained that the
New York Convention was devised largely to
"eradicate" the old double exequatur 
requirement, which mandated confirmation at
the seat as a precondition to the enforcement
of arbitral awards abroad. Under the
Convention, as implemented by Chapter Two
of the Federal Arbitration Act, CBF needed only
to commence a summary, singlestep
proceeding to achieve recognition and
enforcement of the Award in a U.S. court.
Accordingly, the District Court had erred by
requiring confirmation at the seat as a
condition of enforcement.
However, recognizing persistent "confusion" in
the area, the Second Circuit used the
opportunity to clarify "the components of and
process for [the enforcement of] a
 
 
 
 
 

nondomestic arbitral award." The Court's
efforts are valuable in three respects. First, it
provides a useful summary of the differences
between domestic, nondomestic, and foreign
awards and the varying extent courts' oversight
with respect to each category.
Second, the Court clarified that the meaning of
"confirmation" under Chapter Two of the FAA is
coextensive with "recognition and
enforcement" under the New York Convention.
This is distinct from the meaning of
"confirmation" under Chapter One of the FAA,
which denotes the process whereby a U.S. court
converts an award over which it has primary
jurisdiction into a judgment of its own. Third, in
summarizing these first principles, the Court
referred extensively to the draft Restatement
(Third) of the U.S. Law of International
Commercial Arbitration. This is an important
signal that, at least in the Second Circuit, the
forthcoming Restatement will achieve its
desired status as a highlypersuasive authority
in the field of international arbitration.
2. Law of the Enforcing Forum Determines
Award's VeilPiercing Effects
Appellees were not named in the Award, a fact
giving rise to difficult questions of veilpiercing
at the enforcement stage. The Second Circuit
confirmed that the enforcement of a New York
Convention award against purported affiliates
or alter egos of the respondent falls to be
decided under the law of the secondary
jurisdiction. Accordingly, the liability of
Appellees for satisfaction of the Award would
be determined under the applicable law in the
Southern District of New York. The Second
Circuit remanded the case back to the District
Court for further legal and factual inquiries on
the question of veilpiercing and alter ego
liability.
 
 
 
 
 
 
 
 

3. Issue Preclusion Limited by Fraud
Accusations

 
It is well settled that the doctrine of issue

"Award creditors contemplating
enforcement actions in the New York
federal courts would thus do well to
appreciate the distinctions between
domestic, nondomestic, and foreign 

arbitral awards."

IMPORTANT SECOND CIRCUIT DECISION...               CONT... 
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3. Issue Preclusion Limited by Fraud
Accusations
It is well settled that the doctrine of issue
preclusion is applicable to issues resolved by a
prior arbitration. However, the doctrine's
application is not automatic and is constrained
by principles of equity. Here, CBF claimed that
it was denied a full and fair opportunity to
litigate the fraud claims before the ICC
Tribunal (a traditional requirement of issue
preclusion) because the Appellees
deliberately misled the Tribunal as to the
extent of their fraud. Accordingly, the Second
Circuit held that the grant of issue preclusion
was inappropriate and that CBF should be
afforded the opportunity to conduct discovery
on its fraud claims.
 
 

CONCLUSION
Although the case did not break any new legal

ground, AMCI Holdings contains notable
learning on two important questions in the
field of international arbitration. First, drawing
heavily from the draft Restatement, the Second
Circuit set forth its preferred analytical
framework for the enforcement of
international arbitration awards. Award
creditors contemplating enforcement actions
in the New York federal courts would thus do
well to appreciate the distinctions between
domestic, nondomestic, and foreign arbitral
awards. Second, the case illuminates an
important limit on the application of issue
preclusion to arbitration awards: due to
principles of equity, the doctrine does not
automatically apply where the prior award is
alleged to be tainted by the invoking party's
fraud.
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BG v Argentina 
 
The issue has been considered from a US
law perspective in an investor-state case,
BG Group Pie v Republic of Argentina. The
UK-Argentina bilateral investment treaty
(BIT) requires any dispute to be referred to
a local court for a period of 18 months
before commencing arbitration. When a
dispute arose, BG proceeded straight to
arbitration, seated in Washington under the
UNCITRAL Rules. The arbitral tribunal
decided (for reasons specific to the case)
that BG did not have to comply with the
local litigation requirement and that they
had jurisdiction over the dispute.
The dispute was heard at three levels:

• District Court for the District of
Columbia: Argentina petitioned the Court
to vacate the award, arguing that the
tribunal lacked jurisdiction because,
amongst other reasons, BG had failed to
adhere to the local litigation requirement.
The Court dismissed the petition.
• Court of Appeals for the D.C. Circuit: On
appeal, that decision was reversed, the
Court finding that the interpretation and
application of the pre-condition was a
matter for courts, not the arbitral tribunal.
It found that, because of BG's failure to

litigate the dispute in the Argentine Courts
first, the arbitrators lacked authority to
decide the dispute.
• US Supreme Court: The appellate decision
was overturned, the majority of the Court
holding that the question was indeed one
for the arbitrators to decide; it did not
therefore consider the specific terms of the
pre-condition. The Justices reasoned that
the litigation requirement was a procedural
matter arising as part of the arbitration and
a matter for the tribunal to consider,
applying US law. The question before the
arbitrators was not whether the parties had
agreed to arbitrate, but when they had
agreed to arbitrate. Notably, the Supreme
Court approached the issue as though the
case before it was a standard contractual
dispute, so there is no distinction to be
drawn on the basis that the dispute was
investor-state.

The key take-away from the BG case is that the
US Supreme Court found fulfilment of the pre-
condition to be a procedural matter and one of
admissibility. The jurisdiction of the tribunal is
not to be called into question for non-
adherence to pre-conditions.
 

The scenario is not uncommon; a multi-tiered dispute resolution clause
requires a step (or steps) to be taken by the disputing parties before
arbitration can be commenced. The reality of how and when disputes

arise can mean that adhering to that multi-step agreement is not always
practical. When one party commences arbitration without completing a
'step', is it for the court, or an appointed arbitral tribunal, to determine

whether that party is (or was) bound to fulfil the pre-condition? Is this a
question of jurisdiction or of admissibility? 

WHOSE ROLE IS IT ANYWAY? WHO HAS
JURISDICTION OVER CONTRACTUAL
PRE-CONDITIONS TO ARBITRATION

- Peter Hirst

http://www.nzdrc.co.nz/
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WHOSE ROLE IS IT ANYWAY? WHO HAS JURISDICTION OVER
CONTRACTUAL PRE-CONDITIONS TO ARBITRATION                - CONT...

Could BG have been decided
another way?
 
The opposing argument (articulated in the
appellate court position in BG) is that,
absent compliance with the pre-condition,
the parties cannot be said to have agreed to
submit to arbitration, a fundamental
requirement of arbitration. The arbitral
tribunal cannot therefore have authority to
determine a matter which ultimately sits
outside the scope of the arbitration
agreement.
This is the approach adopted in a number of
other jurisdictions where courts faced with a
challenge centred on failure to adhere to a
pre-condition will not treat the matter as one
of admissibility. Instead the court will consider
the interpretation and enforceability of the
pre-condition within the bounds of a challenge
to the tribunal's jurisdiction.
In England, for example, where the courts
retain the power to examine or re-examine for
themselves the tribunal's jurisdiction, a
question arose as to whether the parties
needed to engage in "friendly discussions"
before referring the dispute to arbitration
(Emirates Trading Agency LLC v Prime Mineral
Exports Private Limited [2014] EWHC 2104
(Comm)). The High Court heard the challenge,
noting that" .. .it is common ground that the
application before the court is a re-hearing of
the jurisdiction challenge." The High Court then
went on to find that there had been an
obligation to engage in "friendly discussions",
in which case the condition precedent to
arbitrate was enforceable. Similarly, in
Switzerland where parties had agreed to
follow a conciliation process but one party did
not, the court accepted a challenge to the
tribunal's jurisdiction. The Court considered
the issue afresh, finding in favour of the party
that brought the challenge, which led to a stay
in the arbitration pending compliance (Case
4A_628/2015 (Swiss Supreme Court, 16 March
2016)).
 
While BG v Argentina certainly had its own
factual and procedural peculiarities and is not

without its critics, it could be said that the US
approach adopted in BG is a forward-looking
method of dealing with such quasi-
jurisdictional issues. There may be a practical
reason why it cannot or does not make sense to
require adherence with a pre-condition to
arbitrate and the tribunal should be able to
decide that without its jurisdiction to hear the
substantive dispute being challenged. It could
be seen that in hearing challenges of this kind
anew, national courts are undermining the
arbitration process and stepping in where the
question is simply one of admissibility and,
therefore, procedure within the context of the
arbitration. It allows pre-conditions which are
maybe out of step with the circumstances of a
dispute potentially to derail an otherwise valid
attempt to arbitrate.

Tackling multi-tier clauses
If a party is faced with a multi-tier dispute
resolution clause but, for justifiable reasons,
wishes to by-pass possibly mandatory pre-
conditions and resort to arbitration, advice
as to the law in the seat of the arbitration
should be obtained. The outcome will be
different in many jurisdictions and might
prevent a costly jurisdictional challenge in
due course. As a practical point, ask yourself
why, as a party to a contract, you would wish
to oblige yourself by contract to negotiate.
You have that right without the multi-tier
dispute resolution clause!
 
 
 
 
The content of this article is intended to provide a general
guide to the subject matter. Specialist advice should be
sought about your specific circumstances.
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John Green

A recent decision by the Singapore Court of Appeal in Wilson Taylor Asia
Pacific Pte Ltd v Dyna-Jet Pte Ltd [2017] SGCA 32, confirmed that the
Singapore courts will enforce a unilateral or ‘one-way’ arbitration

agreement which gives only one party the option to arbitrate.
 

Singapore High Court confirms validity of unilateral arbitration
clause
Background  
Wilson Taylor had engaged Dyna-Jet in April 2015 to install underwater anodes on the island of
Diego Garcia in the Indian Ocean. A dispute arose in 2015, after which Dyna-Jet suspended work
and recalled its divers to Singapore. That, in tum, led to Wilson Taylor engaging another
contractor to replace Dyna-Jet and complete the installation.
The two companies had included a dispute resolution provision in their Contract providing that
only Dyna-Jet could decide whether to refer any disputes to arbitration. Dyna-Jet elected not to
refer the dispute to arbitration and commenced proceedings in the Singapore High Court instead.
Wilson Taylor then applied for a stay of the court proceedings to compel Dyna-Jet to submit the
matter to arbitration in accordance with the dispute resolution clause.
At first instance, the application was dismissed by an assistant registrar on the basis that the
dispute resolution agreement was an arbitration agreement and since Dyna-Jet had not elected
to arbitrate the dispute, the arbitration agreement was incapable of being performed.
In the Singapore High Court, Justice Vinodh Cooramaswamy upheld the assistant registrar’s
decision and dismissed the appeal. After an extensive survey of modern Commonwealth
authority, the Judge accepted that a dispute resolution agreement which confers which confers
an asymmetric right (in other words, a right enjoyed by only one party to the agreement but not
by the other) to elect whether to arbitrate a future dispute is properly regarded as an arbitration
agreement. His Honour observed that there was no requirement for mutuality in respect of
election to arbitrate and the only element of mutuality required for a valid arbitration agreement
was the mutual consent of the parties at the point when they entered into the dispute resolution
agreement.
Dissatisfied with the outcome of the High Court proceedings, Wilson Taylor appealed the
decision in the Singapore Court of Appeal. The court rejected Wilson Taylor’s appeal and its
application for a stay of Dyna-Jet’s court proceedings in favour of arbitration under Section 6 of
Singapore’s International Arbitration Act (IAA).
 
 
 
Citing its previous decision in Tomolugen Holdings Ltd and another v Silica Investors Ltd and other
appeals [2016] 1 SLR 373 the Court of Appeal held that three conditions would have to be
satisfied before a court would grant a stay under section 6(2) of the IAA namely:

CASE IN BRIEF  
Wilson Taylor Asia Pacific Pte Ltd v

Dyna-Jet Pte Ltd [2017] 
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CASE IN BRIEF  
Wilson Taylor Asia Pacific Pte Ltd v

Dyna-Jet Pte Ltd [2017] 

Citing its previous decision in Tomolugen Holdings Ltd and another v Silica Investors Ltd and other
appeals [2016] 1 SLR 373 the Court of Appeal held that three conditions would have to be
satisfied before a court would grant a stay under section 6(2) of the IAA namely:

•  a valid arbitration agreement exists between the parties to the court proceedings;
•  the dispute in the court proceedings falls within the scope of the arbitration agreement;
and
•  the arbitration agreement is not null and void, inoperative, or incapable of being
performed.

The Court of Appeal agreed with the High Court that the disputes clause constituted a valid
arbitration clause and held that, on the weight of modern Commonwealth authority, neither the
fact that the clause was asymmetrical, nor the fact that it made arbitration of a future dispute
entirely optional instead of placing the parties under an immediate obligation to arbitrate,
prevented the court from arriving at this decision.
Because the dispute-resolution agreement that the parties had signed gave only Dyna-Jet the
election to arbitrate, the court found that Dyna-Jet's court proceedings fell outside the scope of
the agreement. Justice Sundaresh Menon, writing for the three-judge panel (including JJ Judith
Prakash and Steven Chong Chief) held that the optional nature of the clause meant that it did not
place the parties under a present obligation to arbitrate but it would give rise to an arbitration
agreement only if and when [Dyna-Jet] elected to arbitrate a specific dispute in the future. On this
basis, the Dispute could have fallen within the scope of the Clause only if [Dyna-Jet] had so elected.
In the absence of such an election, in the words of s 6(1) of the IAA, the dispute in the present
circumstances was not a “matter which is the subject of the agreement”.

Comment
The Court found that it was plain that the Respondent never elected to arbitrate the Dispute. On the
contrary, by the time the Appellant applied to stay the proceedings, the Respondent had already
elected otherwise by commencing the present proceedings.
The decision confirms that in Singapore, along with many other major common law and civil law
jurisdictions, a properly drafted arbitration clause conferring an asymmetric right on one party to
elect whether to arbitrate a future dispute and thus compel its counterparty to arbitrate, is
nevertheless a valid arbitration agreement.
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The building blocks for most claims in contract and negligence are deceptively simple -
claimants must establish that they were owed a duty, that the duty holder breached that

duty and that the breach caused them to suffer loss.
But, as a recent judgment of the UK Supreme Court reminds us, there is a further test. The
claimant must also show that the loss suffered was within the scope of the defendant's duty.
Claimants and defendants need to be aware of this requirement and professionals should
bear it in mind when giving advice to their clients. Which brings us to the mountaineer's knee…
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The context
In BPE Solicitors v Hughes-Holland, Peter Hughes-Holland sued BPE for losses sustained after a
property development into which he had injected £200,000 failed. The £200,000 loan had been
documented by BPE and he entered the arrangement without full knowledge of the facts.
He had misunderstood from the borrower that the money would be used to re-fit a disused
heating tower into office space, that the borrower owned the building, and that he had planning
permission for the development.
In fact, the borrower would use the money primarily to refinance debt secured by the property,
and the development plans exceeded the scope of the planning permission. Further funds and
permission were needed for the building's development.
Using a precedent from a previous transaction, the solicitors produced documents including
provisions to the effect that the loan moneys “will be made available as a contribution to the
costs of development of the property" and that the purpose of the loan “was to assist with the
costs of the development of the property". These statements reflected the Hughes-Holland's
understanding, but not the actual structure of the transaction.

The question
At issue was whether BPE had a legal responsibility to prevent the loss claimed. This is not an
easy concept to grasp, and is often mistaken as a question of factual causation, for which the
basic test is “but for the defendant's breach of duty, the claimant would not have suffered the
loss".

Explanation by example
This is where the mountaineer's knee comes in. In the SAAMCO House of Lords decision, Lord
Hoffmann explained the distinction with this famous analogy:
A mountaineer about to undertake a difficult climb is concerned about the fitness of his knee. He
goes to a doctor who negligently makes a superficial examination and pronounces the knee fit.
The climber goes on the expedition, which he would not have undertaken if the doctor had told
him the true state of his knee. He suffers an injury which is an entirely foreseeable consequence
of mountaineering but has nothing to do with his knee.
 
 
 
 
 

CASE IN BRIEF  
BPE Solicitors v Hughes-Holland: Mountaineer’s
knee – object lesson in negligence law
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Factually, the doctor's negligence caused the mountaineer's injury, because the mountaineer
would not have gone climbing if he knew the true state of his knee. But the doctor is not legally
responsible for the mountaineer's injury, because if the doctor's advice had been correct the
injury would have occurred anyway.
SAAMCO itself was about valuers who had negligently over-stated the value of properties to
lenders. The application of the principle was that the valuers were responsible for the losses
represented by the difference between the over-stated and true values of the properties. The
valuers were not responsible, however, for losses flowing from a decline in the property market.

The decision
The Court unanimously found that BPE was not legally responsible for Hughes-Holland's losses.
The judgment was written by Lord Sumption, who was counsel for one of the valuers in the
SAAMCO case.
He said the solicitors had been instructed simply to document the transaction and were unaware
of the nature of the proposed development and of the discussions between the lender and
borrower.
In those circumstances, it was not the responsibility of the solicitors to advise the lender on the
consequences of the transaction. It might have been different had the lender sought the
solicitors' advice on whether to enter into the contract.

Take-outs
For claimants, the temptation can be to focus too heavily on the fact a duty has been breached.
The risks to reputation of exposing the breach can be a strong settlement motivator but, if they
are serious about going to trial, claimants need to confront the question of whether the
defendant is responsible for the claimed loss. The flip-side for defendants is to impose that
discipline on claimants, as doing that effectively can reduce the quantum of acceptable
settlement.
For professionals, the lesson is to be clear with clients about the scope of your advice or product,
and to understand that your risk of liability for negligent work broadly correlates with the scope
of that work or advice.
 

CASE IN BRIEF  
BPE Solicitors v Hughes-Holland: Mountaineer’s
knee – object lesson in negligence law By Jeremy Upson
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Security for costs and security for claim are interim protective measures
available during an arbitration. They are sought when one side is concerned

that the other side may not have enough money to pay an adverse costs
order or satisfy an award made against it. They require the party against

whom they are ordered to set aside a sum of money to satisfy any eventual
award or costs order. In theory, they are available under most arbitral rules
but in practice they can be difficult to obtain in international arbitration. In

this article, Elaine Wong and Gitta Satryani in Tokyo and Singapore
respectively, and Chris Parker and Liz Kantor in London, draw on their recent
experiences to consider the "optimum" conditions for seeking and obtaining

these interim reliefs.

What is security for costs?
Security for costs is an interim measure that
allows an applicant (usually the respondent) to
secure an amount representing its arbitration
costs, ie legal costs, tribunal's fees,
administrative costs etc. This measure is
grounded in the common law rule of costs
following the event which provides that a
successful party in legal proceedings is
entitled to recover its legal and other costs
incurred in the arbitration from the
unsuccessful party.
There must be good reasons for securing such
sums in advance, based on the claimant's
inability to pay an adverse costs order against
it. If security for costs is granted in favour of
the applicant, the opposing party will be
required to set aside a sum of money, usually
an estimate of the applicant's arbitration costs,
either in an escrow account or more commonly
by way of a bank guarantee, until the tribunal

issues its final award dealing with arbitration
costs.

What is security for claim?
Security for claim is an interim measure that
allows an applicant (i.e. the claimant or the
respondent in respect of its counterclaim) to
secure the amount that it is claiming against
the opposing party before the award is issued.
Like security for costs applications, there must
be good grounds for securing the amounts
claimed in advance of an award to that effect,
based on the opposing party's likely inability to
pay.
 
 
 
 
Availability of security for costs and security
for claim in international arbitration
 

A global perspective on
availability of security for
costs and claim in
international arbitration
mirage or oasis?

http://www.nzdrc.co.nz/


 

Availability of security for costs
and security for claim in
international arbitration
Most arbitral rules give a tribunal the power to
award security for costs and claim, either
expressly or by implication. The London Court
of International Arbitration (LCIA) Rules and
the Singapore International Arbitration Centre
(SIAC) Rules both expressly provide powers to
award security for costs (Article 25.2 and Rule
27(j) respectively) and security for claim
(Article 25.1(i) and (iii) and Rule 27(k)
respectively).
 
In contrast, the International Chamber of
Commerce (ICC) Rules and the United Nations
Commission on International Trade Law
(UNCITRAL) Arbitration Rules do not make
specific reference to these forms of relief in
Article 28 (ICC Rules) and Article 26 (UNCITRAL
 

Arbitration Rules) but it is recognised and
accepted that they fall within the ambit of the
general power awarded to tribunals to order
conservatory or interim measures. Similarly, on
the investment arbitration front, Article 47 of
the International Centre for Settlement of
Investment Disputes (ICSID) Convention and
Rule 39 of the ICSID Arbitration Rules, which
grant tribunals the power to order provisional
measures, have been used by a party seeking
security for costs.
 
Given their wide availability in the commonly
used arbitration rules, you might assume that
these measures would often be applied for by
parties in arbitration proceedings. Yet this is not
the case. Applications for either measure are
seldom made and many in the arbitral
community consider them difficult to obtain. A
2014 ICC publication looking at decisions
concerning security for costs in ICC arbitrations
noted that of the 9 or 10 applicationsi surveyed,
only three were successful. Where granted, they
were granted only in part and subject to
conditions.
 
Yet this picture is not mirrored in our own more
recent experience. While security for costs or
claim applications have arisen in only a small
percentage of our global caseload, we have
seen more positive outcomes, with some 50%
of applications being granted. Furthermore, the
arbitrators have been receptive to the idea of
granting relief in the particular circumstances in
play in each of those cases.
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Does this indicate a shift amongst arbitration
practitioners towards using these forms of
relief and amongst arbitrators to granting
them? It may well be that parties, counsel and
arbitrators have begun to recognise that in the
right cases, these are tools which can help
protect parties and, used appropriately, assist
in bringing about the efficient and effective
resolution of disputes. If this is so, what are
the "right cases"? When should security for
costs and security for claim be sought and
what are the criteria needed to obtain them?

Criteria for obtaining security for
costs and security for claim
There is no uniform test which applies to an
application for security for costs or claim and
the rules of arbitral institutions are generally
silent as to the exact circumstances that need
to exist or conditions that need to be met. The
2015 Guidelines issued by the Chartered
Institute of Arbitrators in relation to security
for costs applications suggest that tribunals
should take into account:

- the prospects of success of the claims
and defences;
- the claimant's ability to satisfy a future
adverse cost award and the availability
of the claimant's assets;
- and whether it is fair in the
circumstances to make the orderii.
 

Our experience suggests that in considering
applications of this nature, tribunals are less
concerned about what law should be applied
and tend instead to focus primarily on the
justice of the case – for example, in the

context of security for costs, balancing the
applicant's interests and the risk that any
order granted may prevent the opposing party
from pursuing a meritorious claim. Based on
our experience, the above table distils factors
that have been considered relevant or
important for tribunals when considering such
an application. It is important to note that
which (if any) of these principles will be
relevant will depend on the particular facts of
a case: as discussed below, some tribunals will
disagree about the relevance of, or the weight
to be placed on, a number of these criteria.
Clearly, these considerations (and the major
arbitration rules) leave the tribunal with a
considerable latitude to reach what it
considers to be the right outcome – indeed,
the balance of convenience and the fairness
test are very much dependent on the equities
of the case and are often assessed by tribunals
at the end of their consideration to justify
ruling one way or the other. To use the words
of ICC's previous Secretary General, these
considerations "exemplify arbitration as an
art"iii.
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Making the case for security for
costs or claim: considerations for
the applicant
i. Proving the opposing party's inability or
unwillingness to pay
It is fundamental for the applicant party to show
that the other party does not have the finances
to satisfy an adverse costs order or award. The
applicant party will invariably need to
demonstrate that there is a high risk that the
opposing party will not satisfy any final award,
on costs or on the claim, as the case may be. The
applicant may be faced with the practical
problem of producing evidence to this effect.
Evidence required may involve the claimant's
financial records, evidence of lateness or missed
payments and may require evidence from fact
witnesses familiar with the opposing party's
financial position.
Tactically, a good way of addressing this issue is
to write to the party that would be subject to the
order (or their lawyers) asking for information
regarding their financial status, which, if
provided, can then be used to evidence the
application. This can often be a win-win tactic.
You may obtain the information you need to
make the application or, in the event that
evidence of financial solvency is provided, save
yourself the cost and time of making an
application that will likely fail. Equally, if the
party refuses to provide such information, that
refusal can also be evidenced in the application,
and may be a critical factor in the tribunal's
decision. In a recent successful application for
security for costs, the tribunal listed as a key
consideration in its decision to award our client
security for costs the fact that the party
responding to the application had led
insufficient evidence of its financial status, such
that the tribunal could not be satisfied that it
would be able to meet an award of costs.
Where security for claim is sought, it is very
unlikely to be enough to simply show that the
opposing party is resident or has assets outside
of the jurisdiction of the arbitral seat or is
resident or has assets in a jurisdiction where the
enforcement record is uneven. As discussed
below, these may well be seen as part of the risk
the applicant took in choosing to transact with
the opposing party in the first place. More
commonly, the applicant needs to show that the
opposing party is actively seeking to move or

dissipate its assets to avoid paying a future award
against it. This information may not be easy to
come by. It may require detailed analysis into a
company's legal structure and ownership, and
the services of local legal advisors or
investigators to carry out in-depth analysis into
transactions which may evidence such an
intention.
In a recent successful security for claim
application, the applicant was able to persuade
the tribunal by providing evidence that:

- the opposing party was a state-owned
enterprise with no significant assets outside
of its home state, coupled with evidence that
the courts in that state have a poor record of
enforcement of arbitral awards, especially
arbitral awards against the state and state
owned entities;
- the opposing party was actively trying to
move assets back into its own jurisdiction and
out of reach of the applicant;
- the opposing party's key asset, over which
the applicant had security, was in the process
of being wound up on suspicious grounds and
was subject to a foreign injunction preventing
enforcement of that security.

ii. The opposing party's financial
circumstances: material change and the
role of the applicant party
Once the applicant has demonstrated the
respondent's likely inability to pay, further
hurdles need to be overcome. For example, it will
assist an application if the applicant can
demonstrate that the respondent's inability to
pay has not been caused by the applicant's
actions. In looking at this question, the tribunal
will usually focus on whether that "causation"
has been in some way intentional or "unfair"; not
simply as a result of the commercial terms of the
parties' agreement. Equally, tribunals will be
unlikely to exercise their discretion in favour of
an application for security for costs, however
impecunious the opposing party, if they believe
it is being used to stifle a genuine claim.
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Another common roadblock to an order being
granted is the degree or extent of the change
in circumstances of the opposing party's
financial position between the time the
arbitration agreement was entered into and
the commencement of the arbitration. The
argument here is that the risk of the
counterparty's impecuniosity should have
been investigated as part of the due diligence
carried out before contracting and factored
into the parties' commercial terms. The
application will therefore be stronger if it can
be shown that any change in the other party's
financial position was unforeseeable at the
time the arbitration agreement was entered
into.
In one recent arbitration, the tribunal hearing
the application for security for costs noted that
the applicant did not seem concerned when it
entered into the agreement containing the
arbitration clause that the opposing party was
a special purpose vehicle with no sizeable
assets. On this basis, the tribunal did not think
that the opposing party's impecuniosity was
sufficient reason to grant security for costs for
the applicant.
Conversely, in an application for security for
claim where the writers successfully obtained
an order securing a portion of the amount in
dispute, the tribunal noted that our client (the
applicant) was comfortable entering into the
arbitration agreement because the opposing
party's participation (and financing) was
backed by a state party. However, by the time
the arbitration was commenced, the opposing
party had lost the state-backed financing. This
change was considered by the tribunal to
swing the balance in favour of granting
security for claim.
Of course, the weight attached to arguments
such as this may vary from case to case: if, for
example, the applicant can show why issues of
this nature were not a concern at the time of
the contract (or, at least, not a concern that
could be addressed), it may be able to
persuade the tribunal to attribute limited
weight to this criteria.
 
 
iii. Relevance of the merits
Whether the prospects of the applicant's claim
should be a relevant consideration in granting
these protective measures is often debated.

Whilst the merits of a claim are usually a key
factor in court applications (and indeed are
specifically listed in the test under the English
Civil Procedure Rules, for example), it is
arguable that different considerations apply to
arbitration proceedings. This is because the
judge hearing the application in court is usually
not the judge who will decide the merits of the
dispute. Conversely, there is often a concern in
an arbitration context that, as the same tribunal
hearing the merits of the dispute will also
decide interim applications, taking account of
the merits could amount to a prejudgment of
the merits of the case before any evidence has
been heard.
In a recent successful application, the tribunal
even noted the paradox that the Chartered
Institute of Arbitrators Guidelines refer to both
the relevance of the merits of the claims and
the need not to prejudge the merits of the
case. On that basis, the tribunal stated that it
did not consider the merits an appropriate
factor in that case.
Nonetheless, where a party believes it has a
robust position on the merits, it may still be
worth making the most of the merits position,
as this could still influence the decision-
making process implicitly, even if the tribunal
does not wish to be perceived as prejudging
the merits of the dispute.
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iv. Relevance of third party funding in
security for costs applications
Applicants have increasingly tried to rely on
the use of third party funding by the opposing
party to justify security for costs on the basis
that (i) the claimant/opposing party is likely to
be impecunious (hence the need for third party
funding) and will not be able to satisfy any
costs award, and (ii) the third party funder who
is not a party to the arbitration has no
obligation to satisfy any costs award and will 
be able to walk away if unsuccessful.
There is currently no consensus as to whether
this fact alone is sufficient to order security for
costs. In a particular security for costs
application in which we were involved, the
tribunal considered this to be relevant but not
determinative. There had to be other factors, ie
exceptional change in circumstances, to
persuade the tribunal.

However like an oasis in the
desert, security for costs or

claim are not often
available and there is

certainly a high bar to be
met in order to obtain these

reliefs.
 The concern over third party funding has been
seen most clearly in recent investment treaty
cases. In the ICSID case of RSM v St Luciaiviv,
which was the first known case to grant
security for costs in an ICSID matter, the
claimant was relying on third party funding to
bring the claim against St Lucia. The majority
of the tribunal found that the third party
funding, coupled with the claimant's proven
history of non-compliance with costs orders
and awards gave rise to concerns that the
claimant would not comply with a costs award
against it. Some members of the tribunal had
very strong views on the subject, with one
arbitrator suggesting that, once third party
funding was demonstrated, the onus was
placed onto the claimant to make a case as to
why a costs order should not be made.
Another, however, strongly disagreed and
maintained that third party funding should not
have been a factor in the decision-making
process.
v. Your tribunal's legal approach

Orders for security for costs are part of the civil
procedure of many common law systems. They
aim to protect respondent parties from bearing
the legal costs of an unmeritorious claim by an
impecunious claimant. This, in turn, is tied to
the underlying principle that a losing party
should have to pay the costs incurred by the
successful party. While rare, security for claim
is also an accepted part of the common law
approach, again, seeking to protect the worthy
claimant from efforts by the respondent to
dissipate assets.
However, whilst this principle is accepted in
common law jurisdictions, it is rarely seen in
civil law jurisdictions. This is not to say that
arbitrators coming from civil law jurisdictions
will never grant security for costs. Experienced
arbitration practitioners from all backgrounds
will be open to the idea of such an application,
but some civil law practitioners may be less
ideologically inclined towards the idea. Where
a party is aware from the outset that they may
wish to make such an application, this may be a
relevant factor in choosing their arbitrator.

Tactics for making and defending a
security for costs or claim application
The discussion here is intended to show that
these reliefs are not illusory – they have been
made available to applicants who are truly in
need of protection. However, like an oasis in
the desert, they are not often available. This
does not mean that prospective applicants
should write them off. They bring very real
benefits and under the right circumstances can
(and should) be granted.
As discussed above, certain approaches and
tactics may assist an applicant in maximising its
chances of success. These include creating a
paper trail of refusal to provide financial
information, collating evidence of bad faith
behaviour or the dissipation of assets, and
tailoring the application so that it fits with the
tribunal's background. Prospective applicants
should always consider whether they should
make an application early on in the
proceedings, carefully considering whether the
evidence needed to tip the balance in its
favour is available.
 
On the flipside, the opposing party needs to be
alive to the evidence that an applicant will
need to provide to convince a tribunal that the
balance of convenience and fairness lies with
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On the flipside, the opposing party needs to be
alive to the evidence that an applicant will
need to provide to convince a tribunal that the
balance of convenience and fairness lies with
them. For example, it will want to make
arguments that will resonate with the tribunal,
appear co-operative and dispel any conspiracy
theories. It may be worth arguing, for example,
that the applicant should have known the
position all along and that the position has not
changed. In a security for costs context, the
claimant will often argue that a genuine claim
would risk being stifled by an order. While it
might seem counter-intuitive, real
consideration should also be given to whether
it may be advantageous to co-operate with
requests for financial information or evidence
of ability to pay or even to provide bank
guarantees.
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We welcome letters to the editor.
 
If you would like to submit a letter for possible publication please:
 

* Email a MS Word copy of your letter as an attachment to
editor@buildingdisputestribunal.co.nz – with "Letter to the Editor" as the
subject
 
* Include your full name and contact details.
 
* Keep your letter short, concise and to the point.
 
* Avoid personal attacks (even if you perceive you are responding to a
personal attack).

 
 
We look forward to hearing from you.
 
 
 
 
John Green
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