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FROM THE EDITOR
Welcome to the 12th issue of ReSolution® in which we draw on
the experience and knowledge of leading experts in the field to
bring you commentary, articles and reviews on topical matters
relating to domestic and international dispute resolution.
In this issue we feature the financial sector with articles on the ICC
Report on Financial Institutions and Arbitration, and expert
determination in the context of the recent High Court decision in
the Peregrine Wines shareholder dispute.
We also look at the study of neuroscience and its relevance to
mediation, the little understood default appointment procedure
for arbitrators in domestic arbitration, litigation funding in
international arbitration, witness preparation in international
arbitration, and more.
In Case in Brief, Sarah Redding discusses the recent highly
publicised decision of the Hong Kong Court of Appeal in the Astro
case in which the court dismissed an out of time appeal against
enforcement and confirmed the ‘choice of remedies’ principle
whereby an unsuccessful party to an international arbitration can
choose to ‘passively oppose enforcement’ of an award.
I wish to take this opportunity to thank all our contributors. We are
most grateful for the support we receive from dispute resolution
professionals, law firms, and publishers, locally and overseas, that
allows us to share with you papers and articles of a world-class
standard, and to bring you a broad perspective on the law and
evolving trends in the delivery and practice of domestic and
international dispute resolution.
Contributions of articles, papers and commentary for future issues
of ReSolution® are always welcome. I do hope you find this issue
interesting and useful. Please feel free to distribute ReSolution®
to your friends and colleagues – they are most welcome to contact
us if they wish to receive our publications directly.

John Green

Subscribe
to ReSolution

Warmest regards,

John Green
Editor
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EXPERT DETERMINATION
Model Clause:
In the event of any dispute or difference arising out of or in
connection with this contract, or the subject matter of this
contract, including any question about its existence,
validity or termination, the parties must refer that dispute
in the first instance to Expert Determination in accordance
with the Expert Determination Rules of the New Zealand
Dispute Resolution Centre.
To secure the appointment of an expert determiner contact NZDRC at
registrar@nzdrc.co.nz
nzdrc.co.nz

ReSolution: In Brief
New Zealand reclaims its ranking as
the least corrupt in the world
Transparency International’s Corruption
Perceptions Index for 2016 placed New
Zealand first-equal with Denmark. With 19 out
of the 30 Asia Pacific countries included in the
index scoring less than 40 out of 100, New
Zealand stands out as a clear leader in the
region and globally. Following on from an 8th
place ranking (1st in the Asia Pacific region) in
the World Justice Project Rule of Law Index,
New Zealand is well placed as a highly
respected, independent, and lawful
jurisdiction for international commercial
arbitrations and mediations.
Enquiries regarding international dispute
resolution in New Zealand may be directed to
NZIAC website. NZIAC offers fully
administered dispute resolution processes,
including arbitration, mediation, and arb-med,
and is due to launch its revised rules shortly.
Watch this space.

Financial Conduct Authority CEO
calls for dispute resolution
mechanism for SMEs
Andrew Bailey, the CEO of the UK FCA, is
looking to develop an independent dispute
resolution service for small and medium sized
enterprises which have a complaint against a
financial institution, and his statement
presented to the UK Treasury Committee last
year has recently been debated in the House
of Commons.
The Financial Ombudsman Service is available
to resolve complaints from individuals and
micro enterprises (employing less than ten
people and with a turnover of 2 million Euro or
less. There is no word yet as to whether this
service will simply be expanded or a separate
scheme introduced.
See the House of Commons Hansard debates
for more.
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New Year's Honours
Two of the luminaries of dispute resolution in
New Zealand were recognised in the New
Years Honours with David A R Williams QC
being made a knight companion, and Derek
Firth, one of NZDRC’s highly respected
panellists, being named a Member of the New
Zealand Order of Merit.
Our warmest congratulations to both.

Time to say sorry
The Hong Kong Government introduced the
Apology Bill into the Legislative Council on 8
February 2017. This piece of legislation sets
out the legal consequences of making an
apology in certain proceedings and legal
matters. The primary objective is to promote
and encourage apologies to facilitate the
amicable resolution of dispute, providing
disputing parties with certainty as to the legal
implications of making an apology. Under the
Bill as drafted, an apology does not constitute
an admission of fault or liability. Further, it
cannot be taken into account or be admissible
as evidence for the purpose of determining
fault or liability to the detriment of the party
making the apology. An apology will also not
void or affect any relevant insurance cover.
The Hong Kong Department of Justice’s Final
Report and Recommendations is available on
the website of the Department of Justice.

www.nzdrc.co.nz

Baring Head bridge dispute heading
to court-ordered mediation
A longstanding dispute between the Greater
Wellington Regional Council and Alan Loan as
to who must pay for a new bridge over the
Wainuiomata River is on its way to mediation.
Mr Loan is refusing to pay $224,000 towards
the total $750,000 costs of the new bridge.
Without the bridge, Mr Loan cannot access his
Baring Head property but that same bridge is
intended to be used by thousands of cyclists,
when it becomes part of the Rimutaka Cycle
Trail.

The Court of Appeals for the Eleventh Circuit
found that, whilst policy was generally in
favour of arbitration, ultimately the question
was a matter of contract. In this case, the
Kardashians were seeking to enforce an
arbitration clause in an agreement to which
they were not parties.

The Kardashians argued that, whilst they were
not signatories to the agreement, they ought to
be entitled to compel arbitration of the claim
A 64-year old man in Gary, Indiana, was
against them by using Florida’s doctrine of
charged last month in Lake Criminal Court with equitable estoppel. Under that doctrine, any
strangulation (a level 6 felony) after police
non-signatory defendant to an agreement
alleged he strangled another man during a
containing an arbitration clause, is able to
recent court-ordered mediation. The
force arbitration of a signatory’s claims when
mediation became so heated, an affidavit says, the signatory…must rely on the terms of the
that the man tore up the victim’s papers
written agreement in asserting its claims
before allegedly throttling him with both
against the nonsignatory… (Allscripts
hands.
Healthcare Sols Inc v Pain Clinic of Nw. Fla, Inc
Sony Pictures: Arbitrator to
158 So. 3d 644,646 (Fla. 3d DCA 2014)). The
doctrine cannot however, be invoked to
determine gateway issue of
compel arbitration of claims that are outside of
arbitrability
the scope of the arbitration clause.
The United States District Court, Middle
The Court held that the doctrine permits a nonDistrict of Florida, Orlando Division, has
signatory to an agreement to avail herself of
granted Sony’s motion to arbitrate a dispute
an arbitration clause only when the claims
brought by Possibility Picture, arising from the
asserted against her fall within the scope of
cyber-attack on Sony enabling the film To
the clause that the signatories had agreed
Write on Her Arms to be downloaded for free
upon. In this case the claim fell outside the
almost 20,000 times. Judge Daniel Irick, in his
scope of the clause, and accordingly, the
Report and Recommendations, recommended
district court’s judgment was affirmed.
that the parties be compelled to arbitration for
consideration by the arbitrator of the gateway
issue of arbitrability of the claim and that the
case be stayed pending arbitration.

On the topic of court-ordered
mediation…

In other Hollywood news
In other Hollywood news, the Kardashians –
best known for their reality tv series – have
had their motion to compel arbitration of
Kroma Makeup, EU’s claims against them for
cosmetics trademark infringement declined.
www.nzdrc.co.nz
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EXPERT DETERMINATION: HIGH
COURT TAKES A WINE TOUR
By Timothy Lindsay & Jay Shaw
A recent High Court decision1 involving well-known Central Otago winery Peregrine
Wines (PWL), which concerned a shareholder dispute arising from the application
of a standard form share transfer mechanism in PWL’s constitution (the
Constitution), highlights some of the key features of the expert determination
process (particularly as a method of determining fair value for the purposes of
shareholder buy-outs). The judgment provides important guidance for both the
lawyers drafting expert determination clauses in shareholder agreements, and
experts themselves in discharging their valuation mandates.
Background
PWL is a boutique producer of premium (and
enjoyable) Central Otago wines, specialising in
Pinot Noir. The plaintiffs (the trustees of the
Greg Hay Family Trust) (the Trustees and the
Trust) and the defendant Peregrine Estate
Limited (PEL) are the shareholders in PWL, with
the Trustees holding 25.14% and PEL 74.86%.
The Trustees determined to sell the Trust’s
25.14% shareholding in PWL. Accordingly, in
March 2013 the Trustees approached PEL
inviting them to make an offer. PEL responded
with an offer of $1.568 million. The trustees,
however, believed the Trust’s shares to be
worth considerably more, $3.25 million. PEL
was not prepared to pay the Trust’s price, but
confirmed that it would buy the shares at “fair
value” fixed in accordance with the valuation
procedure in Clause 11.4 of the Constitution.
PWL’s Constitution was a standard form ‘Avon
Publishing’ document, with the relevant
provision (Clause 11.4) printed without
alteration.
PWL appointed a valuer in accordance with
Clause 11.4 (the Valuer), who produced a
valuation report (the Valuation Report)
determining the “fair value” of the Trust’s
shares to be $2.62 million. PEL declined to
complete a purchase at this figure and instead
engaged its own advisor who provided an
alternative fair value assessment of $1.275
million. High Court proceedings ensued. The
Trustees sought specific performance (by way
of summary judgement) of PEL’s obligation to

5
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buy the shares at the Valuer’s fair value of
$2.62 million.

High Court decision
The High Court upheld the Trustee’s
application for summary judgment and ordered
PEL to perform its obligation to buy the Trust’s
shares at the Valuer’s valuation of $2.62
million. In doing so, Matthews J made three
key findings, each of which provides important
guidance for drafters of expert determination
clauses and valuers alike:
•
The Valuer had fixed “fair value” for
the purposes of Clause 11.4 of the
Constitution;
•
The valuation was final and binding
on the Trustees and PEL; and
•
The valuation also fixed “fair value”
for the purposes of s149 of the Companies
Act.
Did the expert fix “fair value” for the purposes
of Clause 11.4 of the Constitution?
Yes. The High Court highlighted two key pieces
of evidence which, in the Court’s view, made it
unarguable that the “figure arrived at is other
than the fair value required under clause 11”:
•
Engagement letter: the Valuer’s
engagement letter (signed by PWL’s two
directors, one of which was also the sole
director of the defendant PEL) instructed the
Valuer to determine the “fair value” of the
Trust’s shares in PWL. Relevantly, the
engagement letter expressly drew the
distinction between “fair value” and “fair
www.nzdrc.co.nz

•
Engagement letter: the Valuer’s
engagement letter (signed by PWL’s two
directors, one of which was also the sole
director of the defendant PEL) instructed
the Valuer to determine the “fair value” of
the Trust’s shares in PWL. Relevantly, the
engagement letter expressly drew the
distinction between “fair value” and “fair
market value”.
•
Valuation Report: the Valuation
Report made clear (for example, in
recording the Valuer’s mandate, and
setting out the Valuer’s basis of valuation)
that the Valuer was valuing the “fair
value” of the Trust’s shares.
These findings highlight the importance of an
appointed expert, in accordance with the
parties’ contractual terms, documenting and
discharging his or her mandate accurately.
Was the valuation final and binding on the
Trustees and PEL?
Yes. Although PEL sought to argue that the
valuation was not final and binding because
the Valuation Report did not so state, the High
Court rightly noted that Clause 11 “specifically
provides that the determination of the expert
appointed under that clause will be final.”2
Importantly, in rejecting PEL’s challenges to
the substantive merits (i.e. correctness) of the
Valuation Report, the High Court went on to
confirm the general principle that expert
determinations are final and binding, with very
limited scope for review by the courts. A court
cannot intervene to review the substantive
merits of an expert’s determination—even if
the expert is patently wrong; the only avenue
of review is where the expert has exceeded his
or her mandate. Citing recent consideration of
these issues by the Court of Appeal, the High
Court confirmed that:
www.nzdrc.co.nz

“[32] As noted in the passage cited from
Waterfront Properties, the Court may
intervene only where an expert has
departed from his or her mandate in a
material respect and failed to do what the
expert was appointed to do. It is
insufficient to show that the expert has
made a mistake, was negligent or is even
patently wrong. The thrust of the
evidence presented for PEL, by way of a
report from Mr J C Hagen, chartered
accountant, is that Ms Millar made a
mistake, and that she was wrong in her
assessment of fair value. Even if correct,
that would be insufficient to avoid the
otherwise binding effect, for the purposes
of the constitution, of her assessment.”3
In turn, and again providing practical guidance
to lawyer-drafters and valuers alike, Matthews
J rejected PEL’s arguments that the Valuer had
exceeded her mandate.
• No deficiency of reasons: PEL’s argument
that the Valuer did not provide adequate
reasons to support the valuation in her
Valuation Report failed. Neither Clause 11
nor the terms of the Valuer’s appointment
placed any obligation on the Valuer to
provide reasons. Citing authority from the
High Court of Australia, the High Court
noted of the expert determination process:

In practical terms (and perhaps less understood
in commercial practice), a valuer’s mandate (as
reflected in both a contractual expert
determination clause and engagement letter)
should expressly state whether the
ReSolution | Feb 2017 6
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...the parties to
an expert determination
cannot use s149 as a
backdoor route
toevident
re-litigating
fair
“The
advantage of anaexpert
determination
of a contractual dispute is
value determination.

complained that the Valuer had delegated
her authority impermissibly, because she
had sought the advice of a law firm in
relation to the application of a minority
discount. This complaint was rejected on the
facts. On the evidence before the High
Court the Valuer had, albeit with the benefit
of having received advice, arrived
independently at the conclusion that a
minority discount should not be applied. In
practice, a valuer is therefore able to seek
advice from a third party for an issue that
falls within their mandate but would be
unwise to rely on that advice without
undertaking their own evaluations.
The Valuer had properly discharged her
mandate in Peregrine, and therefore there was
no basis to review her assessment of fair value.
Did the expert’s valuation also fix “fair value”
for the purposes of s149 of the Companies Act?
Yes. In an important finding, Matthews J held
that the Valuer’s “fair value” determination
also fixed “fair value” for the purposes of s 149
of the Companies Act. Section 149 of the
Companies Act provides that, in given
circumstances, directors may only acquire
shares at or above “fair value”, and dispose of
them at or below “fair value”.
PEL submitted that setting the “fair value” for
the purposes of s 149 of the Companies Act
was the sole province of the High Court. It
argued that, even if parties agree on a fair
value, that may still not bind them if, on an
objective assessment, it is found (by a court)
that they have agreed on a figure that is not in
fact “fair value”. On PEL’s case, because the
Valuer’s fair value was substantively wrong on
an objective assessment, it could not be
binding for the purposes of s 149.
In the circumstances, the High Court rejected
PEL’s argument. Because (as discussed above)
the Valuer had not exceeded her mandate there
was no basis to conclude that the Valuer had
not determined the “fair value” of the Trust’s
shares. In turn, there was no basis not to
enforce her valuation for the purposes of s 149.
As Matthews J noted:

that it is expeditious and economical. The
second attribute is a consequence of the
first: expert determinations are, at least in
theory, expeditious because they are
informal and because the expert applies his
own store of knowledge, his expertise, to
his observations of facts, which are of a
kind with which he is familiar”4
In practical terms (and perhaps less understood
in commercial practice), a valuer’s mandate (as
reflected in both a contractual expert
determination clause and engagement letter)
should expressly state whether the
engagement is either speaking (with reasons)
or non-speaking. Both modes of delivery have
their pros and cons. Non-speaking
engagements tend to ‘end the dispute’ and,
with more abbreviated reporting requirements,
be more cost effective. A decision with
reasons enables the parties to understand the
experts reasoning, but leaves the door slightly
ajar to challenge. In NZ, speaking engagements
tend to be the norm, possibly due to a lack of
awareness about the alternative option.
• Minority shareholding discount: PEL’s “most
trenchant” criticism of the Valuation Report
was that the Valuer did not apply a minority
shareholding discount to the value of the
Trust’s (minority) shareholding. This
criticism, however, amounted to no more
than a challenge to the merits of the
expert’s conclusion, which was not a
reviewable error. As Mathews J concluded:
“[45] In my view these aspects of Mr
Shiels’ argument only raise the
prospect that Ms Millar was mistaken in
her view, or possibly that she made an
error in not enquiring further on this
point. This does not amount, however,
to departing from her mandate to
“… The short and, quite frankly, simple point is
assess fair value.” 5
that the Act requires the shares to transfer at
• Delegation of authority: PEL also
fair value. It is not open to the parties to agree
www.nzdrc.co.nz
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In the circumstances, the High Court rejected
PEL’s argument. Because (as discussed above)
the Valuer had not exceeded her mandate
there was no basis to conclude that the Valuer
had not determined the “fair value” of the
Trust’s shares. In turn, there was no basis not
to enforce her valuation for the purposes of s
149. As Matthews J noted:
“… The short and, quite frankly, simple
point is that the Act requires the shares to
transfer at fair value. It is not open to the
parties to agree that they transfer at a
value assessed on any other basis, or that
they transfer at a price which later turns
out not to be fair value …
[82] In the present case the parties have
not agreed to assess the value on any
basis other than fair value, and have not
agreed on a figure at all, whether it be by
reference to fair value or not. They have
agreed in the constitution, and reiterated
by the subsequent shareholders’
agreement, that shares will be transferred
at fair value, and no other figure. I do not
discern any basis on which fair value
should be said to bear one meaning for
the purposes of the constitution, yet
another for the purposes of s 149. Fair
value is a well-recognised concept of
valuation and the same phrase appears in
both the constitution and s 149.” 6
In turn, the High Court distinguished a position
where specific performance would be
unavailable if that would involve a breach of s
149. In Peregrine, however, the High Court was
“not being asked to do something which is
unlawful. It is being asked to enforce an
independent assessment of fair value, as
required by s 149, undertaken in
accordance with a process provided for in
the company’s constitution. Asher J was
referring to the agreement in Fong v
Wong, which was to assess fair market
value, not fair value. That did not comply
with s 149. The material difference
between that position, and the present
case, is evident.”7
This finding has important practical
consequences. As demonstrated on the facts
of Peregrine, it means that parties to an expert
determination cannot use s149 as a backdoor
www.nzdrc.co.nz

route to re-litigating a fair value determination.
The High Court has confirmed the final and
binding nature of expert determinations with
respect to share valuations, and therefore
should find support from the commercial
community.

Concluding observations
Peregrine highlights the main feature of
expert determination, which is its final
and binding nature. This means greater
commercial certainty for the parties to
the process; a faster process by reducing
avenues of challenge to excess of
mandate; lower costs; and flexibility and
certainty over timing. However, it is
precisely because of its binding nature
that parties should be aware that once a
share valuation process is underway,
there is little way back—even if there is
fundamental disagreement with the
valuer’s conclusions. Current media
reporting indicates that the High Court’s
decision may be appealed, and so any
future developments in this case will be
watched with interest.

End Notes
[1] Hay & Hollows v Peregrine Estate Ltd [2016] NZHC
2097
[2] Ibid at [31].
[3] Ibid at [32], referring to Waterfront Properties
(2009) Ltd v Lighter Quay Residents’ Society Inc
[2015] NZCA 62, [2015] NZAR 492 at [29] (emphasis
added).
[4] Ibid at [35], citing Shoalhaven City Council v
Firedam Civil Engineering Pty Ltd [2011] HCA 38,
(2011) 244 CLR 305 at [25].
[5] Ibid at [45].
[6] Ibid at [81]-[82].
[7] Ibid at [85].
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WHAT I LEARNED
FROM STUDYING
NEUROSCIENCE

ABOUT THE FUTURE

Camaron Thomas

After studying neuroscience for the past ten
years, I have begun to think differently about
mediation, and how we help others in general.
Neuroscience is the study of the human
nervous system, including the brain. The brain
is in charge of all of our bodily functions. It also
allows us to interact with others as individuals.
Studying the brain provides an in-depth look at
human nature and why we behave as we do.
It explains why each of the different styles
of mediation works -- some of the time:
Facilitative mediation is driven by needs
and interests. The brain is driven by needs
and humans are motivated by both social
and self-interest. Needs lie at the heart of
evolution’s reciprocal altruism and of social
relationships generally. The fact that many
of our most important needs are
unconscious makes this style’s emphasis on
interests over positions a winner for the
brain;
Transformative mediation focuses on the
relationship between the parties. It
appreciates that stress negatively affects
the brain and the body, and is disturbing
and distracting in our relationships. This
style’s desire to resolve conflict and
potentially transform the relationship into
something more productive and workable,
or at least less onerous, is a natural
motivator;
Narrative mediation knows the brain speaks
and learns through stories; that it maintains
an ongoing and coherent story of “me.”
Building on the constructive nature of the
brain, this style uses new narratives to help
people reshape old understandings into
new beginnings and endings;

11
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"...many people initially
Insight mediation
that the brain
prefer
courtaccepts
to mediation:
needs a moderate challenge to learn. It uses
court
appeals
to our
inner
the brain’s
associative powers
to elicit
insights that
help
us better understand
sense
of
fairness
and need
ourselves and reinterpret a conflict situation
for revenge..."
in non-obvious
ways; and finally,
Evaluative mediation speaks to the brain’s
need for certainty, for fixed points and
permanence. It builds on an accumulated
knowledge base and provides definitiveness
in an otherwise ambiguous situation.
Neuroscience even has an answer for why many
people initially prefer court to mediation: court
appeals to our inner sense of fairness and need
for revenge; it provides us with a feeling of
certainty and rightness, and allows us to tell our
story and place blame; it addresses our need to
defer to dominance and rank, and lets us to
equate survival with winning.
Early in my study of neuroscience, Bernie
Mayer, an author of many wonderful books on
mediation, cautioned me not to take a
reductionist approach, not to come up with a
“neuroscience-based approach to mediation.”
Staying true to that goal, in thinking about
neuroscience and what it means for mediation, I
have come up with the following thoughts:

www.nzdrc.co.nz

1.
Mediation is a process among equals.
Our brains are more alike than they are
different: the cognitive and behavior
functions supported by human brain
networks “are, for the most part, shared
among all individuals” (Sporns, Olaf. The
Networks of the Brain, p.67. MIT Press,
2011). This is called functional homeostasis,
and it’s been suggested that it occurs
because network regulation happens at a
global level rather than locally, which
allows the brain as a whole to remain stable
in the face of constant change (Ibid., p. 68
citing Prinz et al. (2004) and Marder &
Goaillard (2006)). Even the sensory systems
within a single brain handle diverse inputs
-- from sound waves to touch -- in generally
the same way. As people, we are driven by
similar needs, experience the same
emotions, and share many of the same
desires. Every mediation session is among
equals – no one is in charge or sits at the
head of the table.
2.
Survival comes first. As a mediator, I
am no longer surprised that survival is
almost always the first reaction in a
mediation session. While it’s generally to a
psychological more than a physical threat,
the brain interprets both as a threat to
existence and re-acts accordingly; one
could feel like an angry, frustrated animal
backed into a corner, all the way to a coldcalculating hunter about to pounce on its
prey.
3.
Everyone’s reality is different; it has to
be. While our brains are exceedingly similar,
each brain works with different raw
material: nearly 70% of the structure of a
human infant’s brain is added post-birth
(Cozolino, Louis. The Neuroscience of
Human Relationships, p. 40 citing Schore
(1994). W.W. Norton & Company, 2006).
That means that the bulk of the brain’s
connections are experience-dependent -they are added post-birth and depend on
what happens to us. The brain then creates
our perception by combining inputs from
the outside world with past experience. The
entire process is constructive and builds
from the bottom-up: our memories, rules,
and expectations get incorporated into the
properties of the stimuli and shape what we
ultimately see (Kandel, Eric R. et al.
www.nzdrc.co.nz

Principles of Neural Science, 5th edition, pp.
556-557. McGraw Hill Medical, 2013). The
brain thus shapes both our reality and our
experience of it. The net result is that we
really cannot know the experience of
another person, which reinforces the
mediator’s mantra: in a mediation session, a
mediator never makes recommendations.
How could we possibly know what will work
for someone else?
4.
More than interests, the quality of our
relationships, threats to cares, etc., conflict
involves a threat to self. We are not born
with a sense of self, we design and hone
one. It is given to us through our
relationships and societal constructs, and it
becomes the principle around which we
organize our life. The self is not real; it’s a
series of neural connections, a set of fixed
ideas. Yet the brain works hard to maintain a
consistent sense of self, it’s one of the
brain/mind’s primary jobs. Conflict erupts
when our sense of self feels threatened;
when how we see or want to see our self
and the world that self is part of, feels under
attack.
5.
Individual differences matter. We have
different genetic make-ups, levels of
connectivity in the brain, sensitivity to
internal and external inputs, unique
thresholds for stress and other emotions, to
name just a few. To be of value, mediation
has to draw on these differences to elicit
how the parties make sense. Making sense
means how something fits with the person’s
past, with what someone “knows about how
the world works” (Sousa, David A. How the
Brain Learns, 4th edition, p. 52. Corwin,
2011). Making sense of the world is another
one of the brain’s primary jobs, and doing so
reveals individual mind patterns. Mind
patterns are repetitive thoughts and
behaviors that become unconscious over
time. And in the brain, practice does not
make perfect, it makes permanent.
Mind
patterns govern how we make sense of a
situation, our role in it, and the other parties
involved.
But if we want people to take away something
more from mediation than a written agreement,
the process of mediation must also elicit how
the parties find meaning. Meaning-making is
ReSolution | Feb 2017
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"The goal of mediation is to generate more information."
But if we want people to take away
more and more information, re-sort it,
something more from mediation than a
reorganize it, and realign is so it makes
written agreement, the process of
sense and has meaning in a new way. The
mediation must also elicit how the parties
goal of mediation is to walk in with one
find meaning. Meaning-making is yet
explanation and walk out with another,
another primary job of the brain and
deeper and wider understanding. Such an
pertains to how something is relevant to the
understanding should help individuate the
individual. Meaning-making, too, is
other person or people involved and begin
governed by mind patterns – habitual ways
to take into account the effect we have on
of thinking and acting first created and then
others.
reinforced by past experience. Between the
7.
This brings us back to the beginning:
two, meaning is more important than
Mediation is a process among equals. For
making sense (Ibid., p. 54) because meaning
humans, change is a slow and hard process,
affects how we learn. It’s not enough to just
habits unfold automatically, and we seem to
understand the conflict-at-hand; mediation
naturally revert back to the path of least
has to cultivate an understanding of how
effort. Everyone in a mediation session has
and why it’s important to each person
something to learn. Beneath our everyday
involved.
mind patterns lies a set of expectations we
6.
The goal of mediation is to generate
each carry around with us about the world:
more information. The prefrontal cortical
rules about how things should happen, what
area of the brain is not the rational brain; it
we’re entitled to, what fairness means, etc.
doesn’t have veto power over our behavior
To the extent that mediation provides even
nor can it ensure we do “the right thing.”
a glimpse of one of these mind patterns to
We can fully engage the prefrontal cortex,
anyone involved – in addition to evoking a
weigh the various options, meditate on our
new understanding of the situation and the
choices, and still make a lousy decision. The
other party – it should be considered a huge
prefrontal cortex is more intentional than it
success.
is rational; it is built on a foundation of sub- * This article was firs published in mediate.com
cortical structures and owes its prowess to
those layers. Rather than an executive
This article was
controller, the value of the PFC lies in its
generative powers: in its capacity to take in

About the author
Camaron J. Thomas, Ph.D. is returning to mediation after several
years’ hiatus writing her latest book, The Wisdom of the Brain –
Neuroscience for Helping Professionals.
Camaron has a PhD in Transpersonal Psychology from Westbrook
University, a MPA from Maxwell School of Syracuse University
and BS in Criminal Justice from State University College at Buffalo.
To learn more about Camaron, visit her website.
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ICC Report on Financial
Institutions and Arbitration will
be of interest to banks and
financial institutions throughout
- TIM LINDSAY
Asia-Pacific
Late last year the ICC Commission on Arbitration released its multidisciplinary
report Financial Institutions and Arbitration (the Report). The Report addresses
how banks, financial institutions and their clients, who have historically resorted to
traditional litigation to resolve disputes arising out of their dealings, can use
arbitration for efficient and effective resolution of what can be complex disputes.
Lowndes Jordan litigation partner Timothy Lindsay was one of the leaders of the
Task Force, and comments on why the Report will be of interest to banks and
financial institutions in New Zealand and throughout the Asia-Pacific region.

Background
Internationally, commercial arbitration is the
predominant means by which commercial
parties resolve their disputes. Banks and
financial institutions have appeared to resist
this trend, however, historically reverting to
national courts to resolve disputes with their
clients and each other. Whether there is
aversion to change, “stickiness” of boilerplate
dispute resolution clauses in financing
documents, or misconceptions around the
arbitration process, in recent years there has
been increasing use of arbitration by financial
institutions. Against this background, the ICC
recognised the need to study financial
institutions’ perceptions and experience of
arbitration and how arbitration procedures can
be used and adapted to meet their needs.

The Report
The Report’s findings and recommendations
are based on input from approximately 50
financial institutions globally, banking counsel,
data from 13 arbitral institutions, arbitral
awards, relevant literature, and lawyers
experienced in banking and finance disputes.
The Task Force examined a wide range of
banking and financial activities, whether by
licensed banks or by funds, including lending
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activities, derivatives, sovereign lending,
regulatory matters, international financing,
trade finance, Islamic finance, advisory matters,
asset management and interbank disputes.
Based on this research, the Report addresses
usage of arbitration by financial institutions,
the potential benefits of commercial arbitration
for banks and financial institutions (e.g.,
efficiency, expert decision-makers, global
enforceability of arbitral awards,
confidentiality, and finality) and some common
misconceptions about the process.

...the Report addresses
usage of arbitration by
financial institutions, the
potential benefits of
The Task
Force's recommendations
commercial
arbitration
for banks and financial
•
Enforcement: if a client and its assets
institutions,
and
may be located outside
Newsome
Zealand, then
common
misconceptions
parties may wish to opt for arbitration to
about
theenforcement
process.of the
benefit
from easier
arbitral award under the New York
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The Task Force's recommendations
Important from a practical perspective, the
Report also includes a series of
recommendations banks and financial
institutions should consider in tailoring the
arbitration procedure to their needs (including
the drafting of arbitration clauses in banking
and finance documents). These include:
•
Enforcement: if a client and its assets
may be located outside New Zealand, then
parties may wish to opt for arbitration to
benefit from easier enforcement of the
arbitral award under the New York
Convention.
•
Interim measures: Under most
institutional arbitral rules and domestic
arbitration legislation (including the
Arbitration Act 1996) parties can, prior to
the constitution of an arbitral tribunal, seek
interim relief from national courts. Once
the tribunal is in place, it has the same
powers as a court to order interim relief.
•
Summary judgment and dispositive
rulings: While in this writer's view arbitral
tribunals have the inherent power to award
summary judgment and make dispositive
rulings provided they have given all parties
the opportunity to be heard, parties can
avoid any ambiguity by specifically
providing for such procedures in their
arbitration agreement. Some arbitral
institutions (such as SIAC) have included this
express power in their rules.
•
Emergency arbitrators: Under many
institutional arbitration rules in urgent cases
parties can, prior to the constitution of the
arbitral tribunal, seek emergency orders for
interim relief from an emergency arbitrator.
This avoids the need to resort to separate
proceedings before the very courts that
parties, through their agreement to
www.nzdrc.co.nz

This avoids the need to resort to separate
proceedings before the very courts that
parties, through their agreement to
arbitrate, are trying to avoid. New Zealand,
for example, recently amended the
Arbitration Act 1996 to confirm that
interim measures granted by emergency
arbitrators are enforceable upon
application to a court of competent
jurisdiction. Singapore and Hong Kong
have done likewise.
•
Expertise of arbitrators: One
advantage of arbitration is the ability for
parties to appoint the tribunal, or
otherwise specify the qualifications and
expertise of the arbitrator(s). Familiarity
with financial instruments is regularly of
concern to banks and financial institutions,
particularly in jurisdictions without
specialised commercial and/or financial
courts.
•
Confidentiality: Arbitration is private,
but not necessarily confidential. If
confidentiality of the existence and
conduct of the arbitral proceedings and
the arbitral award is of concern, parties
should make specific provision in their
arbitration agreement. This is often a
relevant consideration for banks and
financial institutions, principally for
reputation and precedent reasons.
•
Consolidation and joinder: Many
institutional arbitration rules permit
consolidation of two or more arbitrations
in certain circumstances. Consolidation
will also be possible where two or more
arbitration agreements themselves (say in
related financing documents, such as a
loan, a swap and a guarantee) provide
expressly for consolidation of disputes
arising under two or more of those
instruments. Careful drafting is required
to ensure that consolidation is in fact
possible, practicable and the resulting
award is valid. Likewise for the possible
joinder of third parties.
•
Availability of appeal: International
arbitration rules typically exclude the
availability of appeals on questions of fact
and law, providing finality to disputes.
Given the predominance of international
arbitration as the means for resolving
cross-border disputes, commercial parties
ReSolution | Feb 2017
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ICC REPORT ON FINANCIAL INSTITUTIONS AND ARBITRATION WILL BE OF INTEREST
TO BANKS AND FINANCIAL INSTITUTIONS THROUGHOUT ASIA-PACIFIC CONT...
Given the predominance of international
arbitration as the means for resolving
cross-border disputes, commercial parties
globally have clearly voted with their feet
in favouring this approach. In “domestic”
arbitrations in some jurisdictions (including
New Zealand), however, parties need to
opt-out of appeal procedures. Opting-out is
to be recommended. Parties considering
retaining appeal rights should carefully
assess whether such procedures are
proportionate and provide the so-called
"right answer" sought.
•
Precedent: Whilst arbitral awards
cannot usually be published publicly, some
arbitral rules permit anonymised
publication. Parties themselves can
likewise provide for the same in their
arbitration agreement.
As the Report makes clear, these points (and
various other important practical matters)
need to be considered in the circumstances in
each case.

Arbitration of financial disputes is
on the rise
As the Report also notes, the work of the Task
Force should not be seen in isolation. Rather,
the use of arbitration by financial institutions
and counter-parties has been increasing
steadily over recent years. Other
developments that banks, financial institutions
and their clients should be aware of include:
•
International Swaps and Derivatives
Association (ISDA): The increased interest in
arbitration in cross-border finance is
reflected in ISDA’s publication in 2013
(after several years of consultations with its
members) of a range of optional arbitration
clauses, which are intended to form part of
the Schedule to a Master Agreement. The
Model Arbitration Clauses can be found in
the 2013 ISDA Arbitration Guide which
supplements and amends the corresponding
guidance in the ISDA User’s Guides. The
Model Arbitration Clauses provide for use of
the leading institutional arbitration rules,
offering numerous combinations of arbitral
rules, governing law, and seat.
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Recognised International Market Experts in
Finance (P.R.I.M.E Finance). P.R.I.M.E
Finance’s aim is to provide a bespoke forum
for the resolution of complex international
financial disputes. Its offering includes a
panel of specialist senior arbitrators who are
experts in complex international financial
disputes, customized arbitration rules,
mediation and expert services. In the 2013
ISDA Arbitration Guide, ISDA has included in
its model arbitration clauses an arbitration
clause that provides for arbitration under
the P.R.I.M.E Finance Arbitration Rules. P.R.I.
M.E Finance's website, including copies of its
Rules can be found at the PRIME Finance
website.
•
London Arbitration Club: In 2015 the
Financial Sector Branch of the London
Arbitration Club published its Financial
Services Expedited Arbitration Procedure for
adoption by financial institutions. This takes
the form of standard form arbitration
clauses that can be included in finance
documents which mandate that pre-agreed
efficient arbitral procedures be used in the
event a dispute arises. A copy of the
Financial Services Expedited Arbitration
Procedure can be found at the London
Arbitration Club website.

Lowndes Jordan litigation partner Tim Lindsay
has been at the forefront of these policy
developments, as a member of the ISDA
Arbitration Committee that developed ISDA's
optional arbitration clauses and published the
ISDA Arbitration Guide, a member of the
London Arbitration Club Financial Branch and
www.nzdrc.co.nz
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Lowndes Jordan litigation partner Tim Lindsay
has been at the forefront of these policy
developments, as a member of the ISDA
Arbitration Committee that developed ISDA's
optional arbitration clauses and published the
ISDA Arbitration Guide, a member of the
London Arbitration Club Financial Branch and
contributor to the work of P.R.I.M.E. Finance. .

Careful drafting of arbitration
agreements is critical
Planning for disputes at the time of
contracting is essential to managing the risks
associated with any contract or transaction, as
well as ensuring any disputes that arise are
dealt with efficiently.
The Report, the ISDA Arbitration Guide and the
work of P.R.I.M.E. Finance and the London
Arbitration Club provide an excellent toolbox
for in-house counsel at banks and financial
institutions in assessing whether arbitration is
the appropriate form of dispute resolution for

careful drafting of arbitration agreements is
critical. Particular care is required around
complexities common to domestic and
international banking and finance, such as
expertise and appointment of the arbitral
tribunal, multi-party and multi-contract
scenarios, joinder of third parties,
consolidation of disputes arising under related
financing documents (e.g., loans, swaps,
guarantees), emergency arbitrator powers and
interim relief, dispositive motions and
summary judgment, confidentiality, costs,
appellate procedures, etc.
Whilst receiving advice on these matters can
be critical to the enforcement of rights, it often
only takes a quick phone call or email to
ensure an arbitration agreement is drafted
correctly.

any given transaction. However, in each case

ABOUT THE AUTHOR

Lowndes Jordan litigation partner Timothy Lindsay is a
member of the ICC Task Force on Financial Institutions
and Arbitration and led the Sovereign Finance work
stream. He is a member of the ISDA Arbitration
Committee and the Financial Sector branch of the
London Arbitration Club.

To learn more abour Tim, visit Lowndes Jordan's
website.
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AGREEING TO DISAGREE:
DEFAULT APPOINTMENT
OF ARBITRATORS IN
DOMESTIC ARBITRATIONS
Catherine Green
We frequently receive enquiries from parties to
disputes (or their advisors) who are having
difficulty navigating the appointment process
where the contracting parties have an
arbitration clause, but simply cannot reach
agreement as to who should be appointed to
arbitrate any given dispute, or one party is
refusing to participate in the process by
following the procedure for appointment
provided for in the parties’ contract.
Many parties and advisors we speak with
via the NZDRC Registry believe that, in
circumstances where the parties are unable
to agree on a procedure for appointing the
arbitral tribunal, they then need to apply to
the High Court for an appointment to be
made in accordance with article 11,
Schedule 1 of the Arbitration Act 1996 (the
Act). In the clear majority of cases this is
simply incorrect, as it does not account for
the procedure set out in Schedule 2 to the
Act.

and clause 1 of Schedule 2 and concluded they
were intended to provide separate and
mutually exclusive procedures for the
appointment of arbitrators in the event of
default or disagreement. At [28] Rodney
Hansen J held:
[art 11 of Schedule 1] and [cl 1 of Schedule 2]
were intended to provide separate and
mutually exclusive procedures for
appointment of arbitrators in the event of
‘default’ or disagreement. Resort to the Court
under [art 11] is not available where, by virtue
of [cl1(1) of Schedule 2] the procedures in
subcls (4) and (5) apply.

The Schedule 2 default appointment procedure
simply requires a genuine attempt to reach
agreement. At [29] his Honour noted that:
Anyone who peremptorily issues a notice of
default without making a reasonable attempt
to resolve differences will risk a successful
challenge to any appointment which ensues.

In the event that parties disagree as to the
composition of the arbitral tribunal, Party A
simply needs to issue a notice of default to
Party B. That notice of default needs to specify
Schedule 2 of the Act applies to every domestic the details of Party B’s default (being the failure
to agree) and propose that, if that default is not
arbitration unless the parties agree otherwise
remedied within a specific period of time (to be
(section 6).
not less than seven days after service of the
Clause 1 of Schedule 2 provides default
procedures for appointing the arbitral tribunal. notice of default), the individual named in the
communication shall be appointed as arbitrator
Where clause 1 of Schedule 2 applies, that
clause modifies article 11 of Schedule 1 and
with respect to the dispute between Party A
and Party B. Nothing more is required.
excludes the jurisdiction of the High Court for
Where clause 1 of Schedule 2 applies, it
an order appointing an arbitrator. The High
provides a quick and effective means of
Court may only intervene and appoint an
securing the appointment of an arbitral tribunal
arbitrator where clause 1 of Schedule 2 does
in the face of delay or obfuscation by another
not apply.
party to the arbitration agreement, avoiding the
need, time, and cost of having to apply to the
In Hitex Plastering Ltd v Santa Barbara Homes
Ltd [2002] 3 NZLR 695 (HC), the Court reviewed High Court under article 11 of Schedule 1.
Note that article 11 of Schedule 1 applies to an
the appointment procedures and the interrelationship between article 11 of Schedule 1
international arbitration unless the parties have
www.nzdrc.com
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DEFAULT APPOINTMENT OF ARBITRATORS IN
DOMESTIC ARBITRATIONS
Where clause 1 of Schedule 2 applies, it
provides a quick and effective means of
securing the appointment of an arbitral
tribunal in the face of delay or obfuscation by
another party to the arbitration agreement,
avoiding the need, time, and cost of having to
apply to the High Court under article 11 of
Schedule 1.
Note that article 11 of Schedule 1 applies to an
international arbitration unless the parties
have expressly opted into clause 1 of Schedule
2 of the Act. Under section 6(2) of the Act,
Schedule 2 of the Act applies to an
international arbitration only if the parties so
agree.

in the event the parties are unable to agree
within ten working days from service of the
Notice of Arbitration under the general
arbitration rules and five working days under
the expedited arbitration rules.
The NZDRC and NZIAC Registries work closely
with the arbitrators on their panels, including
by providing a peer review service with respect
to any Award before it is made. This gives us
the first-hand knowledge to independently
assess who is the best arbitrator to be
appointed in any given case, based on the
subject-matter, value, and complexity of the
dispute. Our panellists are not members, nor do
they pay any fee to be on our panels; they are
Upcoming amendments to the Act there strictly by invitation only, having been
The Arbitration Amendment Act 2016 comes in recognised as possessing extensive knowledge,
to force on 1 March 2017. The Act states that [t] skill, and experience in arbitration.
NZDRC and NZIAC have developed
he Minister of Justice must, by notice in the
comprehensive suites of Rules for Commercial
Gazette, appoint a suitably qualified body to
resolve the matters specified in article 11(3) to Arbitration that are robust and certain, yet
innovative in their commercial commonsense
(6) of Schedule 1 of the Act.
approach to challenging issues such as
This means that the Minister of Justice will
appoint a nominating body to take the place of appointment, urgent interim relief, expedited
the High Court in making default appointments procedures, joinder, consolidation, multiple
under Schedule 1 of the Act. The impact of this contracts, confidentiality, representation,
mediation, expert evidence, appeals, and costs.
amendment is relatively minor as, for the
reasons set out above, the article 11 Schedule The Rules provide both a framework and
detailed provisions to ensure the efficient and
1 procedure for appointments will only
cost effective resolution of commercial
infrequently be applicable.
disputes. They are set out in a manner designed
How can you avoid the problem
to facilitate ease of use, and may be adopted by
altogether?
agreement in writing at any time before or after
The answer to this one is really quite simple.
a dispute has arisen.
All you need to do is ensure that your contracts The Rules are intended to give parties the
have effective arbitration clauses included in
widest choice and capacity to adopt fully
them – not the outdated, complicated, multiadministered procedures that are fair, prompt,
tiered, and often unenforceable dispute
and cost effective, and which provide a
resolution clauses we frequently see in use.
proportionate response to the amounts in
Too often we hear of parties and their advisers dispute and the complexity of the issues
spending valuable time and money making
involved.
numerous enquiries as to whether various
For domestic contracting parties who wish to
arbitrators are willing and available to accept
have future disputes resolved by arbitration
appointment, without necessarily having any
under the aegis of NZDRC, the following model
true insight as to those arbitrators’ experience clause is recommended for inclusion in
and ability. Instead of adopting this approach,
contracts:
they could simply agree to arbitrate under
Any dispute or difference arising out of or in
NZDRC’s or NZIAC’s arbitration rules which
connection with this contract, or the subject
provide, among other things, for an
matter of this contract, including any question
appointment to be made by NZDRC (or NZIAC) about its existence, validity, or termination,
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DEFAULT APPOINTMENT OF ARBITRATORS IN
DOMESTIC ARBITRATIONS
For domestic contracting parties who wish to
have future disputes resolved by arbitration
under the aegis of NZDRC, the following model
clause is recommended for inclusion in
contracts:

Any dispute or difference
arising out of or in connection
with this contract, or the
subject matter of this contract,
including any question about
its existence, validity, or
termination, shall be referred
to and finally resolved by
arbitration in accordance with
the Arbitration Rules of the
New Zealand Dispute
Resolution Centre (NZDRC) for
the time being in force.

with this contract, or the
subject matter of this contract,
including any question about
its existence, validity, or
termination, shall be referred
to and finally resolved by
arbitration in accordance with
the Arbitration Rules of the
New Zealand International
Arbitration Centre (NZIAC) for
the time being in force.

The primary objective of modern commercial
arbitration must be the fair, prompt, and costeffective determination of any proceeding in a
manner that is proportionate to the amounts in
dispute and the complexity of the issues
involved. Sensible contracting, by including an
effective arbitration clause, is the first step to
For parties who have their places of business in achieving those objectives.
different States who wish to have future
disputes resolved by arbitration under the
aegis of NZIAC, the following model clause is
recommended for inclusion in contracts:

Any dispute or difference
arising out of or in connection

Catherine is the Executive Director of the New Zealand
Dispute Resolution Centre and also maintains her own
practice as an arbitrator, adjudicator, and mediator.
Prior to starting her dispute resolution practice back in New
Zealand, Catherine gained a wide range of experience in
financial services, regulatory, and general commercial
litigation matters both onshore and offshore, in New
Zealand, London, and the Cayman Islands.
To learn more about Catherine or request her appointment,
please visit NZDRC's website.

Catherine Green
Executive Director
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CASE IN BRIEF

Astro Nusantara International BV v PT Ayunda
Prima Mitra CACV272/2015, 5 December 2016 )

Recently the Hong Kong Court of Appeal dismissed an out of time
appeal against enforcement, and confirmed the “choice of remedies”
principle: an unsuccessful party to an international arbitration can
choose to passively oppose enforcement of an award, despite
abstaining from any active challenge against the award.
Background
In 2005, Astro and Lippo entered into a joint venture for the provision of multimedia services in
Indonesia. The parties signed a conditional subscription and shareholders’ agreement (SSA)
which set out their obligations and intentions under the joint venture. In the interim period
while the SSA remained conditional, three Astro subsidiaries provided funding for the joint
venture. However, when the conditions fell through and the SSA failed to go unconditional, a
dispute arose over the continued funding of the joint venture while the parties considered exit
strategies.
In October 2008, Astro commenced arbitration proceedings against Lippo in the Singapore
International Arbitration Centre. Astro’s notice of arbitration sought to join the subsidiaries
(Joinder Parties) to the arbitration, stating they had consented to being joined because they
were not parties to the SSA. Lippo contested the joinder application; however the Tribunal held
that it had the power to join additional parties as long as they consented. Thereafter between
2009 and 2010, the Tribunal rendered five awards in favour of Astro against Lippo, totalling in
excess of US$130 million, approximately US$700,000 of which was awarded to the Joinder
Parties as non-contractual, restitutionary relief.
Lippo did not take any steps to challenge the awards or apply to have them set aside before the
Singapore Court as the court of the Arbitration. Astro subsequently applied for and was granted
leave to enforce the awards in Singapore by the High Court.
It was not until Astro sought enforcement of the awards in various jurisdictions that First Media,
a Lippo entity, opposed enforcement on jurisdictional grounds arguing that there was no
agreement to arbitrate between First Media and the Joinder Parties as they were not parties to
the SSA. While Astro sought enforcement in various jurisdictions, Lippo only resisted
proceedings for recognition and enforcement of the award in Hong Kong, as it was the only
relevant jurisdiction in which Lippo had assets that could be levied.

Singapore Court of Appeal
In a 2013 judgment, the Singapore Court of Appeal refused enforcement of the awards by the
Joinder Parties against First Media on the grounds that there was no valid arbitration agreement
between the Joinder Parties and First Media, and the Tribunal had no jurisdiction to make the
awards it had in favour of the Joinder Parties against First Media.

In allowing First Media to resist enforcement, the Singapore Court of Appeal confirmed the
principle of “choice of remedies”, under which passive remedies will still be available to an
award debtor who did not utilise its active remedies, is fundamental to the UNCITRAL Model Law
which Singapore adopted in 1994. Astro argued that Lippo had breached the principle of good
faith by participating in the arbitration and only raising objections at the enforcement stage of
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Case in Brief (Cont..)
In allowing First Media to resist enforcement, the Singapore Court of Appeal confirmed the
principle of “choice of remedies”, under which passive remedies will still be available to an
award debtor who did not utilise its active remedies, is fundamental to the UNCITRAL Model Law
which Singapore adopted in 1994. Astro argued that Lippo had breached the principle of good
faith by participating in the arbitration and only raising objections at the enforcement stage of
the awards granted. The Singapore Court of Appeal disagreed, finding that the ‘choice of
remedies’ principle meant that First Media’s failure to pursue active remedies to challenge the
preliminary ruling or set aside the award did not prevent it from resisting enforcement by
passive means, and was not a breach of good faith based on the following principles:
•
‘Active remedies’ means taking positive steps to invalidate an arbitral award such
as by an application to challenge a preliminary ruling on jurisdiction, or to set aside an
award; and
•
‘Passive remedies’ means resisting the recognition or enforcement of an award in
the jurisdiction where and when the award is sought to be enforced.

Hong Kong Court of First Instance
In 2010 the Hong Kong Court (Court of first instance) granted Astro leave to enforce the awards
in two orders (Hong Kong Orders). Initially, Lippo did not apply to have the orders set aside
within the required 14-day timeframe, and judgment was entered in favour of Astro. It later
came to light that Lippo’s inaction was due to a mistaken belief that it did not have any assets in
Hong Kong which could be levied against in any enforced award. In July 2011, Lippo realised its
error when Astro obtained a garnishee order to attach a US$44 million debt due to First Media,
from a Hong Kong listed company.
In January 2012, First Media commenced proceedings for an extension of time to set aside the
Hong Kong Orders, as well as substantive orders to set aside the Hong Kong Orders and
garnishee order. First Media’s applications were dismissed at first instance. The Court found that
First Media’s delay in taking any action against the awards amounted to bad faith, and declined
to aid First Media to get out of its self-inflicted predicament. The Court also held that it could not
rely on its discretion (under section 44(2) of the Ordinance) to allow enforcement as it was
precluded by the good faith principle. The Court considered that to grant an extension of time in
the circumstances would undermine the principle of finality, against the background of which
questions of fairness fall to be judged. First Media appealed the decision.

Hong Kong Court of Appeal
The Court of Appeal declined to interfere with the Court of first instance decision against not
extending the time limit for First Media’s application. However, the Court of Appeal found that
the lower court’s decision on the principle of good faith was incorrect. The CA considered the
lower court had misdirected itself on the exercise of discretion in relation to the good faith
principle, and had not given sufficient weight to the findings of the Singapore Court of Appeal. In
considering the purpose of the good faith principle, the CA considered the law of the seat of
arbitration and the ruling of the supervisory court of the seat of arbitration, being Singapore, as
particularly relevant.
The CA held that First Media was not in breach of good faith by reserving its right to resist
enforcement despite not actively challenging the awards. This aligned with the ‘choice of
remedies’ principle endorsed earlier by the Singapore Court of Appeal. The CA considered that
the two principles: good faith and choice of remedies were not mutually exclusive but
complementary, meaning that a party’s’ actions in line with one were not necessarily in
detriment to the other.
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The CA also found the lower Court’s decision that First Media’s conduct was such that it should
not be permitted to rely on section 44(2) of the Ordinance to resist enforcement of the awards
because it had acted in breach of the good faith principle was incorrect. Section 44 provides that
enforcement of a convention award is mandatory unless a ground is made out under the
relevant subsections, in which case the court has discretion whether to permit or refuse
enforcement.
The CA held that the lower Court had erred in ruling that the breach of the good faith principle
precluded it from resisting enforcement pursuant to its discretion under s44(2). The CA held that
the discretion was found in the word “may” which enables the enforcing court to enforce an
award, notwithstanding that a s 44 ground might otherwise be established”. The CA held that
once the fundamental defect of the awards sought to be enforced was taken into account, (that
the awards were made without jurisdiction in favour of parties wrongly joined to the
arbitration), the only conclusion was to exercise discretion and refuse enforcement. For these
reasons, the CA concluded that the Court at first instance decision that First Media is precluded
by the principle of good faith from relying on s 44(2) to resist enforcement could not be
supported.
Despite the CA’s disagreement with the lower Court’s approach, the CA considered the
conclusion was not plainly wrong, and the appeal was ultimately dismissed due to the
significant time delay in First Media’s application for an extension of time. First Media’s
application some 14 months after the Hong Kong Court’s enforcement orders was well outside
the statutory 14-day time limit. However, the CA reflected its disagreement with the Court of
first instance conclusion on good faith by awarding 60% costs against Astro.

Comment
The Hong Kong Court of Appeal’s decision brings Hong Kong law in line with already established
Singaporean law on the “choice of remedies” principle to allow parties to choose active or
passive remedies against awards. The decision brings some procedural certainty for parties
involved in international arbitration seated in two of Asia’s most prominent arbitration
destinations (Singapore and Hong Kong). While both the Singaporean and Hong Kong Courts
have endorsed the choice of remedies principle and passive approach to challenging
enforcement, this decision serves as a timely reminder to debtors who do not challenge
enforcement orders for awards within specified timeframes. All debtors are encouraged to act
quickly when challenging enforcement orders for awards against them, regardless of their asset
liability in the relevant jurisdiction, or prepare to face the consequences as First Media did.

Brief by Sarah Redding, Kensington Swan Lawyers
Sarah Redding
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AUSTRALIA: LITIGATION FUNDING IN
INTERNATIONAL ARBITRATION: RECOVERING THE
COSTS OF LITIGATION FINANCE
- Andrew Stephenson and Lee Carroll
The High Court in London recently upheld a decision of an arbitrator
allowing recovery of £1.94 million in litigation funding costs.
recoverable costs of the arbitration on such
This is the first decision of its kind and
basis as it thinks fit..."
will no doubt be regularly referred to
Section 59 is a defining section. It states that:
when a claimant seeks to recover such
costs. The decision is particularly relevant (emphasis added)
1. References in this Part to the costs of the
as litigation funding is becoming more
arbitration are to –
common in international arbitration.
2.

a. the arbitrators' fees and expenses, and
b. the fees and expenses of any arbitral
institution concerned, and
In Essar Oilfields Services Limited v Norscot
c. the legal or other costs of the parties.
Rig Management Pvt Limited, 1 an application
3. Any such reference includes the costs of
was made to the Court under section 68 of
or incidental to any proceedings to
the Arbitration Act 1996 (UK) to set aside
determine the amount of the recoverable
the arbitrator's award on costs. The
costs of the arbitration."
arbitrator had found Essar liable to pay
Article 31(1) of the ICC Rules 1998 is similarly
damages to Norscot for repudiatory breach
worded to section 59(1)(c). It provides that "
of an operations management agreement
The costs of the arbitration shall include... the
and awarded costs in the order of US$4
reasonable legal and other costs incurred by
million. This included Norscot's costs of
the parties for the arbitration".
obtaining litigation funding.
The arbitrator considered that "other costs" in
The litigation funder had advanced to Norscot
section 59(1)(c) could include the costs of
the sum of about £647,000 for the purpose of
litigation funding. Further, in respect of the ICC
the arbitration. The agreement between the
Rules, the ICC Commission Report of 2015
two provided that, in the event of Norscot's
headed "Decision on Costs in International
success, the litigation funder would be entitled Arbitration" supports the view that the costs of
to recover the greater of 300% of the funding litigation funding can be recovered under
or 35% of what Norscot recovered. The
Article 31(1)2.
arbitrator considered that section 59(1)(c) of
the Arbitration Act 1996 (UK) and Article 31(1)
of the ICC Rules were wide enough to permit
Essar applied under section 68(2)(b) of the
recovery of litigation funding.
Arbitration Act to set aside the arbitrator's
Section 61(1) of the Act provides that:
award on the ground of a "serious irregularity",
"The tribunal may make an Award allocating specifically "the tribunal exceeding its powers".
the costs of the arbitration as between the
Section 68(2)(b) has application only where an
parties, subject to any agreement of the
arbitrator has purported to exercise a power
parties".
which he or she does not have. It does not

Brackground

Section 63(3) provides that (inter alia):
"The tribunal may determine by award the
27 ReSolution | Feb 2017

apply where a tribunal erroneously exercised,
or fell into error in the application of, a power
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that as a consequence of Essar's conduct
"Norscot had no alternative, but was forced to
enter into the litigation funding". The arbitrator
found that "Essar was undoubtedly aware that
Norscot's costs could not be financed from its
own resources...and it was forced into
'litigation funding'..."
The arbitrator concluded that Norscot's
impecuniosity was deliberately caused, or
Essar applied under section 68(2)(b) of the
substantially contributed to, by Essar.
Arbitration Act to set aside the arbitrator's
In addition, the arbitrator considered the
award on the ground of a "serious irregularity", funding costs (i.e. 300% of the sum advanced
specifically "the tribunal exceeding its
or 35% of the sum recovered) reflected
powers". Section 68(2)(b) has application only standard market rates and terms for such a
where an arbitrator has purported to exercise a facility.
power which he or she does not have. It does
An Australian Position
not apply where a tribunal erroneously
Section 33B(1) of the Australian model
exercised, or fell into error in the application
Commercial Arbitration Act provides:
of, a power that it did have. (Lesotho v
"Unless otherwise agreed by the parties, the
Impregilo [2006] 1 AC 221.)
costs of an arbitration (including the fees and
expenses of the arbitrator or arbitrators) are to
Upholding Decision
The Court said the arbitrator clearly had the
be in the discretion of the arbitral tribunal".
power to award costs.
The relevant phrase is "the costs of an
If the arbitrator fell into error, it was an error as arbitration". It is not defined (unlike the English
to the scope of such costs, and therefore there equivalent) and it is not given any context by
was no serious irregularity within the meaning other provisions of the Act.
of s68(2)(b). Notwithstanding, the Court went
In Minister for Home and Territories v
on to consider the construction issue (i.e.
Teesdale-Smith (1924) 35 CLR 120, the High
Court stated "the costs of an arbitration
whether the expression "other costs" include
the costs of obtaining litigation funding) and
[include] the costs of every step necessary
agreed with the arbitrator's finding.
from the essential preliminaries to the final
Sections 63(3) and 61(1) allow the arbitrator to determination" and include costs incidental to
determine the recoverable costs of the
the arbitration. Notwithstanding this case,
arbitration as he sees fit. Section 59(1)(c) then Section 33B is unlikely to be read widely, to
deliberately includes a head of costs, other
empower an arbitrator to award costs which are
than legal costs. The Court concluded that, "as not legal costs. Such legal costs will include the
a matter of language, context and logic", "other costs associated with running the arbitration,
costs" can include the costs of obtaining
including expert costs, witness costs and the
litigation funding. The Court reasoned that the like. However, legal costs will not include costs
costs relate to the arbitration and are for the
incurred in respect of employees of a party
purpose of it as the costs have been incurred in giving instructions or the financing of litigation.
order to bring the claim.
The jurisdiction of arbitrators to award costs
It is, of course, a matter of the arbitrator's
can be derived from the legislation (e.g.
discretion whether to award it.
Section 33B) or can be extended by agreement.
In exercising his discretion to permit recovery
The arbitration agreement may include the
of litigation funding, the arbitrator's findings as arbitral rules of an institution. If so, those rules
to the respondent's conduct was critical. The
form part of the agreement and have the
arbitrator said that Essar had set out to cripple capacity to extend the jurisdiction of an
Norscot financially by resolutely refusing to
arbitrator.
make certain payments. The arbitrator found
For example, Rule 44 of the ACICA Rules3
www.nzdrc.co.nz
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the costs associated with running the
arbitration, including expert costs, witness
costs and the like. However, legal costs will not
include costs incurred in respect of employees
of a party giving instructions or the financing of
litigation.
The jurisdiction of arbitrators to award costs
can be derived from the legislation (e.g.
Section 33B) or can be extended by agreement.
The arbitration agreement may include the
arbitral rules of an institution. If so, those rules
form part of the agreement and have the
capacity to extend the jurisdiction of an
arbitrator.
For example, Rule 44 of the ACICA Rules3
provides as follows:
"The Arbitral Tribunal shall fix the costs of
arbitration in its award. The term "costs of
arbitration" includes only:
a. the fees of the Arbitral Tribunal, to be
stated separately as to each arbitrator,
and to be fixed in accordance with Article
45;
b. the travel (business class airfares) and
other reasonable expenses incurred by
the arbitrators;
c. the costs of expert advice and of other
assistance required by the Arbitral
Tribunal;
d. the travel (business class airfares) and
other reasonable expenses of witnesses
to the extent such expenses are approved
by the Arbitral Tribunal;
e. the legal and other costs, such as the
costs of in-house counsel, directly
incurred by the successful party in
conducting the arbitration, if such costs
were claimed during the arbitral
proceedings, and only to the extent that
the Arbitral Tribunal determines that the
amount of such costs is reasonable;
f. ACICA's administration fee;

(a)."
Rule 44(e) uses the same expression 'other
costs' which the English High Court considered
in the context of Section 59 of the Arbitration
Act 1996 (UK). It is therefore arguable that the
ACICA Rules are wide enough to allow a party
to recover the costs of litigation funding.
However, the language of Rule 44 of the ACICA
Rules is different. Time will tell whether the
general words 'other costs' should be
constrained by the surrounding words, in
particular the words 'such as the costs of inhouse counsel'. Those words provide an
example, which suggests a narrower ambit for
the expression 'other costs'.
In any event, where the ACICA Rules apply,
respondents arbitrating in Australia should not
be alarmed. Even if 'other costs' are given a
wide meaning, an arbitrator's discretion to
include in "other costs" the costs of litigation
funding will not be exercised in the case of all
successful claimants who are funded by
litigation funders. In Essar Oilfields Services
Limited v Norscot Rig Management Pvt Limited,
the arbitrator exercised his discretion because
of the respondent's egregious conduct (as
described above) which "forced" Norscot into
litigation funding and because the funding
arrangement in question reflected standard
market rates. The authors submit that a similar
factual scenario would be required.
Finally, we note that the potential
consequences of this case is one reason why
litigation funding arrangements should be
disclosed by a claimant at the outset of an
arbitration (other reasons being potential
conflicts of interest and applications for
security for costs).

g. fees for facilities and assistance
provided by ACICA in accordance with
Articles 9 and 47.4;
h. ACICA's registration fee; and
i. the costs associated with any request
for emergency interim measures of
protection made pursuant to Article 33.1
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End Notes
1 [2016] EWHC 2361 (Comm).
2 http://www.iccwbo.org/Advocacy-Codes-and-Rules/Document-centre/2015/Decisions-onCosts-in-International-Arbitration---ICC-Arbitration-and-ADR-Commission-Report/
3 Similar to and based upon Article 40(2) of the UNCITRAL Rules.
**The content of this article is intended to provide a general guide to the subject matter.
Specialist advice should be sought about your specific circumstances.

ABOUT THE AUTHORS

Andrew Stephenson (Partner)
Andrew Stephenson is one of Australia’s leading projects lawyers
with a particular focus on matters involving technology,
engineering, construction, infrastructure and international
arbitration. He advises clients in respect of contractual project
risk allocation, dispute management and dispute resolution.
He provides advice in respect of bi-lateral investment treaty
protection for inward investment. Likewise he advises Australian
investors in respect of available bi-lateral investment treaty
protection when Australians are investing overseas."

Lee Carroll (Special Counsel)
Known for her ability to provide concise and strategic legal
advice, Lee demonstrates a thorough understanding of the law as
it relates to arbitration and complex dispute processes.
She has experience in trial and appellate litigation and
alternative dispute resolution processes including domestic and
international arbitration, mediation, statutory adjudication, and
dispute resolution boards. Lee has also gained international
expertise from her time practising at a leading global law firm in
London.

www.nzdrc.co.nz

ReSolution | Feb 2017

30

WITNESS PREPARATION IN
INTERNATIONAL ARBITRATION:
WHERE TO START AND WHERE
TO STOP
- Jue Jun
There is now a broad consensus across the common and civil law divide that it is
permissible in international arbitration for counsel to prepare a fact witness for the
purpose of giving evidence to the arbitral tribunal. However, considerable differences still
exist as to what constitutes permissible “witness preparation”, under arbitration laws and
within ethical rules of different jurisdictions. This post considers a number of legal, ethical
and practical considerations that might influence practitioners’ approaches to witness
preparation in international arbitration.

Ethics: the English position
Witness preparation is generally thought to
involve different levels of witness contact;
therefore, a distinction is made frequently
between witness familiarisation and witness
coaching (or witness training). Witness
familiarisation is designed to demystify the
practice and procedure of giving evidence for
the witness. This may involve explaining the
layout of the hearing room and the likely order
of events, and, perhaps, a mock crossexamination based on a hypothetical set of
facts. Witness coaching, on the other hand,
involves a detailed review of the specific facts
of the dispute in question and seeks to
rehearse with the witness their answers to
anticipated questions on cross-examination.
For advocates practising in English courts, the
law is clear. As stated by the Court of Appeal in
R v Momodou [2005] EWCA Crim 177: “There is
no place for witness training in this country, we
do not do it. It is unlawful”. In particular, the
Court of Appeal confirmed that, whilst witness
familiarisation is permitted, training or
coaching is not permitted: a witness must
convey his or her own evidence uninfluenced
by others. Despite it being a criminal case, it
has been held that the rules laid down in
Momodou in relation to witness preparation
are equally applicable to civil litigation in
England and Wales (Ultraframe (UK) Ltd v
Fielding and others [2005] EWHC 1638).
In line with the case law, the English Bar
Standards Board’s code of conduct prohibits a
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barrister from rehearsing, practising or
coaching a witness in relation to his or her
evidence. Similarly, under the Solicitors
Regulation Authority’s Code of Conduct,
English solicitors are required to refrain from
deceiving or knowingly misleading the court (or
becoming complicit in others’ doing so). Given
that neither of these rules contains express
carve-outs in relation to arbitration, English
lawyers clearly must comply with their
professional obligations, irrespective of
whether they are acting in international
arbitration or domestic litigation.

The boundaries in international
arbitration
Notably, unlike the clear stance under English law,
the majority of the institutional arbitration rules
provide little guidance in relation to witness
preparation. The London Court of International
Arbitration (LCIA) Rules are silent on the topic of
witness preparation, save for Article 20.5, which
allows witness interviewing subject to the
mandatory provisions of any applicable law, and the
Singapore International Arbitration Centre (SIAC)
Rules contain similar wording. The International
Centre for Dispute Resolution (ICDR), Stockholm
Chamber of Commerce (SCC) and International
Chamber of Commerce (ICC) Rules are all silent as
to witness interviewing or preparation.
Article 4(3) of the International Bar Association
(IBA) Rules on the Taking of Evidence (which are
frequently adopted in international arbitration)
envisages some discussion with witnesses and
potential witnesses in respect of their “prospective
testimony”. Guideline 24 of the IBA Guidelines on
Party Representation in International Arbitration

www.nzdrc.co.nz
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ARBITRATION:

"...it is important for the
parties to seek direction
from the arbitral tribunal to
clarify the position on
permissible contact with
witnesses."
frequently adopted in international arbitration)
envisages some discussion with witnesses and
potential witnesses in respect of their
“prospective testimony”. Guideline 24 of the
IBA Guidelines on Party Representation in
International Arbitration seems to go one step
further, allowing counsel to meet and interact
with witnesses in order to “discuss and prepare
their prospective testimony”.
Despite these provisions, it is still far from
clear what witness preparation in international
arbitration may involve. Given this lack of clear
guidance, and in the absence of a supranational
code of ethics for use in international
arbitration, there is potential for lawyers from
different jurisdictions to “play” by different
rules. For example, whilst some
Commonwealth jurisdictions (such as Australia
and New Zealand) may have rules akin to the
English position, with a prohibition on witness
coaching, in jurisdictions such as the USA,
witness coaching comprising mock crossexaminations and rehearsals is not only lawful
and accepted, but common practice.
The danger is that these widely differing
approaches to witness preparation could, in
some cases, lead to an uneven playing field
between the parties. Where this is the case, it
is important for the parties to seek direction
from the arbitral tribunal to clarify the position
on permissible contact with witnesses. Whilst
the tribunal is not able to direct counsel to go
against their professional obligations, by
addressing the issue at an early stage of the
process, the tribunal can at least try to even up

www.nzdrc.co.nz

the process by giving clear directions that take
account of the background of the parties and
their representatives. Adopting a pragmatic
approach to witness preparation will allow the
tribunal to consider the impact of the law of the
seat (and any applicable laws), thus ensuring to
the greatest extent possible the integrity of the
arbitral process and the enforceability of the
final award.

A fine balance
From a practical point of view, the process of
witness preparation would ideally strike a
balance between building the confidence of the
witness so that he or she gives evidence in a
compelling, convincing manner and, at the
same time, preparing the witness for the
rigours of the process. To this end, and given
the fallibility of human memory, it is important
to give the witness an opportunity to review
(and if necessary, re-review) all the relevant
materials before giving evidence. Depending
on the experience of the witness, a role play
exercise giving the witness some idea of the
format of trial and the procedure of crossexamination may also be very helpful
preparation for what might seem like a
terrifying ordeal.

That said, it is worth bearing in mind that the
effects of witness preparation can backfire, as
illustrated in the recent case of Energy
Solutions EU Ltd v Nuclear Decommissioning
Authority [2016] EWHC 1988 (TCC). In that
case, the judge openly criticised a number of
Energy Solutions’ witnesses for being too ready
to follow a “pre-ordained script” of embarking
ReSolution | Feb 2017
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".... the judge openly
criticised a number of
Energy Solutions’
witnesses for being too
That said, it is worth bearing in mind that the
ready to follow a 'preeffects of witness preparation can backfire, as
illustratedordained
in the recent case
of Energy
script'."
Solutions EU Ltd v Nuclear Decommissioning
Authority [2016] EWHC 1988 (TCC). In that
case, the judge openly criticised a number of
Energy Solutions’ witnesses for being too
ready to follow a “pre-ordained script” of
embarking on a prepared exposition of their
side’s case, and for avoiding giving clear
answers to sensible questions on crossexamination.
Although the judge stopped short of blaming
witness training for cultivating a particular
style of giving evidence (which he deemed
unhelpful and counter-productive), the

ARBITRATION:

potential downsides of witness preparation
should not go unnoticed. As with all things,
there are benefits to witness preparation,
provided that parties have a clear idea of where
to start and, perhaps more importantly, where
to stop.

This article first appeared on Practical Law
Arbitration Blog.
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RESOLUTION INSTITUTE
5 Day Mediation Training: The theory and practical skills of mediation and
conflict resolution
Wellington: 21 – 25 March / Auckland: 8 – 12 May

FDR – 1 Day Training
Auckland: 9 March

Mediating Workplace Bullying
Wellington: 24 March

CINERGY™ Conflict Management Coaching
Wellington: 22 – 25 August March
www.resolution.institute Phone: 0800 453 237

AMINZ
AMINZ Mediation Skills Intensive
Auckland: 21-25 February 2017, 9.00am – 5.00pm

Litigation Risk and Cost Analysis for Mediator and Advocates in Mediation
Auckland: 20 March 2017, 9.00am – 11.00am

AMINZ Arbitration Skills Intensive
Auckland: 23-25 March 2017, 9.00am – 5.00pm

WEBINAR – Arbitration Update: Current Cases
Online: 27 February 2017, 12.00pm – 1.30pm

WEBINAR – Mediation Skills: Intake, screening and preliminaries
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WEBINAR – Adjudication: Current Cases
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www.aminz.org.nz

Phone: 0800 426 469

LEGALWISE SEMINARS
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EDITOR

We welcome letters to the editor.

If you would like to submit a letter for possible publication please:

* Email a MS Word copy of your letter as an attachment to
editor@buildingdisputestribunal.co.nz – with "Letter to the Editor" as the
subject
* Include your full name and contact details.

* Keep your letter short, concise and to the point.

* Avoid personal attacks (even if you perceive you are responding to a
personal attack).

We look forward to hearing from you.

John Green

ReSolution
www.nzdrc.co.nz

Copyright
This issue of ReSolution® and all material and information contained herein are subject to the full protection given by the Copyright
Act 1994. In many cases the copyright of individual articles remains the property of the author and articles and commentaries should
not be reproduced without first obtaining the express authorisation of the relevant third party copyright owner concerned. If you are
in any doubt as to whether a proposed use is covered by this licence please consult the editor.

Disclaimer
ReSolution® is published by NZDRC and NZIAC. ReSolution® is a newsletter and does not purport to provide a comprehensive analysis
of the subjects covered or to constitute legal advice. ReSolution® is intended to promote and engender discussion, debate, and
consideration of all matters in relation to the development and application of the law, the resolution of disputes, and the processes
that are used for the resolution of those disputes. Articles, commentaries and opinions are intended to raise questions rather than to
be emphatic statements on the subjects covered and the views expressed are the views of the author and are not necessarily those
of the directors, servants and agents of NZDRC and NZIAC.
Information published is not guaranteed to be correct, current or comprehensive and NZDRC and NZIAC accept no responsibility for
the accuracy of any information published in ReSolution® and no person should act in reliance on any statement or information
contained in ReSolution®. Readers are specifically advised that specialist legal advice should be sought in relation to all matters in
relation to, or in connection with, the subjects covered and articles published in ReSolution®.
©New Zealand Dispute Resolution Centre. All rights reserved

