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FROM THE EDITOR
Welcome to the 11th issue of ReSolution® in which we draw on
the experience and knowledge of leading experts in the field to
bring you commentary, articles and reviews on topical matters
relating to domestic and international dispute resolution.
In this issue, we feature the topical issues of ‘third-party funding’
and ‘investment treaty arbitration’.
We also look at expert determination, child inclusive mediation,
whether indemnity costs should be the default position for
unsuccessfully attempting to resist enforcement of an arbitral
award, the applicability of Islamic finance principles under
English law, the CAS Maria Sharapova decision, procedural
fairness, extension of arbitration agreements to non-signatories;
and more.
I wish to take this opportunity to thank all our contributors. We
are most grateful for the support we receive from dispute
resolution professionals, law firms, and publishers, locally and
overseas, that allows us to share with you papers and articles of a
world-class standard, and to bring you a broad perspective on the
law and evolving trends in the delivery and practice of domestic
and international dispute resolution.
Contributions of articles, papers and commentary for future
issues of ReSolution® are always welcome. I do hope you find
this issue interesting and useful. Please feel free to distribute
ReSolution® to your friends and colleagues – they are most
welcome to contact us if they wish to receive our publications
directly.
Wishing you all a safe and enjoyable holiday season and a
successful and prosperous New Year from all of us at NZDRC.
Warmest regards,

John Green

Subscribe
to ReSolution
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ReSolution: In Brief
Arbitration Amendment Act 2016

in 1996, the Ad Hoc division of CAS was
created to deal specifically with sports
disputes related to the Olympic Games
On 17 October 2016, the Arbitration
expeditiously. The Arbitration Commission of
Amendment Act 2016 received Royal Assent.
The Act comes into force on 1 March 2017 and the Rio de Janeiro Bar Association assembled a
group of pro bono arbitration lawyers to
amends the Arbitration Act 1996 by:
represent athletes in any disputes referred to
the Ad Hoc division of CAS during the 2016
a.
broadening the definition of ‘arbitral
Olympic Games. Representing athletes from
tribunal’ in section 2 to include arbitral
South Sudan and Vanuatu, the pro bono team
institutions and emergency arbitrators
acted in two cases. The first dispute was
which will allow awards rendered by
emergency arbitrators to be enforced upon regarding the nomination of a South Sudan
athlete who was replaced by an athlete with
application to a court of competent
allegedly inferior athletic performance, while
jurisdiction; and
the second dispute concerned a beach
b.
adding a new section 6A requiring the volleyball duo from Vanuatu who believed
they should have replaced an Italian duo who
Minister of Justice to appoint a suitably
tested positive for doping. While the cases
qualified body to appoint arbitrators in
were ultimately dismissed by CAS, both
accordance with article 11 of Schedule 1,
examples demonstrated the efficiency and
instead of the High Court (article 1 of
Schedule 1 provides a default appointment effectiveness of the expedited Ad Hoc division
procedure for the appointment of domestic and the proficiency of the pro bono team, with
the second case submitted to CAS within less
arbitral tribunals in the absence of
than seven hours from the first contact from
agreement).
the Vanuatu representative, and an award
made by CAS within 13 hours from first
It remains to be seen which body will be
contact.
instructed to assist with such appointments,
but one obvious option would be the New
Zealand Dispute Resolution Centre (NZDRC) as UK Courts Reluctant to Intervene in
Arbitrations
the amendments require the body to be
‘suitably qualified’ and NZDRC can certainly
A recent UK case demonstrated the reluctance
claim to have appropriate expertise,
of UK Courts to intervene in arbitrations
experience and resources.
beyond what is expressly provided for in the
Act, regardless of whether the parties have
These amendments are to be welcomed and
agreed to court involvement. In Enterprise
will act to increase the attractiveness of New
Insurance Company Plc v U-Drive Solutions
Zealand as an international arbitral seat.
(Gibraltar) Limited [2016] EWHC 1301 the
court reinforced the finality of arbitral awards,
Arbitration and the Olympic Games and declined the right to appeal. The court
distinguished awards from procedural orders,
reinforcing that procedural orders carry no
The 2016 Rio Olympics saw two cases heard
right of appeal under sections 68 or 69 of the
before the Ad Hoc division of the Court of
Arbitration for Sport (CAS), regarding disputed UK Arbitration Act 1996 (the Act). The initial
arbitration between Enterprise and U-Drive
nomination and team replacement. Sports
related conflicts are resolved before CAS, and concerned a dispute over breach of a
distribution agreement. The arbitral tribunal
www.nzdrc.co.nz
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distribution agreement. The arbitral tribunal
issued two procedural orders during the
arbitration, which Enterprise applied to the
court to challenge on grounds alleging serious
irregularity and error of law. The court
dismissed the challenges and held it did not
have jurisdiction on the ground that the
parties’ agreement to consent to the challenge
was not enough to give the court jurisdiction
where it otherwise did not exist under the Act.

where the doctrine will be invoked only if the
relevant contract provision is totally
disproportionate to the legitimate interests of
the party its purpose is to protect. While the
decision provides more certainty for Australia,
the implications of the decision remain to be
seen, and it remains open what stance New
Zealand courts may take.

Swiss Court Hears Appeal on Russian
Blanket Ban from Rio Paralympics

Following the state-sponsored Russian doping
scandal at the 2016 Rio Olympics, many were
not surprised at the decision of the Court of
Arbitration for Sport (CAS) that the Paralympic
Organisation was entitled under its Rules to
place a blanket ban excluding all Russians from
participation in the Rio Paralympics on the
grounds of collective guilt for representing a
country found to have sponsored and
supported doping of athletes. However, the
decision was distinctly different to the position
by the International Olympic Committee,
Australian Case Clarifies Application taken
who left the decision up to individual
of Penalties Doctrine
federations to decide on participation.
Naturally, the Russians were irate, and
The Australian High Court recently clarified the appealed the decision to the Swiss Federal
test for application of the penalties doctrine in Court, somewhat ironically on human rights
Australia. In Paciocco v Australia and New
grounds. The appeal to overturn CAS’s decision
Zealand Banking Group Limited [2016] HCA 28, was rejected by Switzerland’s highest court
which did not have jurisdiction to rule on the
the court considered whether bank fees for
late payment of credit card bills constituted
substance of the case, only on CAS’s adherence
penalties. The case was an appeal by Paciocco to appropriate procedures in reaching its
from the Full Federal Court which had held
decision. The effect of the decision on Russia’s
that the late fees were not in fact penalties. In Olympic preparation for and participation in
a much anticipated decision, the High Court
the 2018 South Korea Olympics remains to be
dismissed the appeal.
seen.
In making its decision, the court found that
while the late fees were not genuine preestimates of damage to ANZ, and were
disproportionate to any actual loss suffered by
ANZ by the late payment of bills, these factors
were not enough to invoke the penalties
doctrine. The High Court’s decision
emphasised a cautious approach to invoking
the penalties doctrine in commercial deals,
www.nzdrc.co.nz

SIAC Award Set Aside
In the recent decision of JVL Agro Industries Ltd
v Agritrade International Pte Ltd [2016] SGHC
126, the High Court of Singapore set aside a
Singapore International Arbitration Centre
(SIAC) arbitral award on the grounds of breach
of natural justice causing prejudice to the
claimant, JVL. The parties had entered into 29
ReSolution | Nov 2016
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contracts for the sale and purchase of palm oil,
which were subsequently altered by a priceaveraging arrangement between the parties
after a fall in the global palm oil price. A
dispute arose when JVL accused Agritrade of
breach of contract.
Agritrade raised two defences to the claim
before the arbitral tribunal, however both
defences related to what the court considered
was a further subsidiary issue, which led to the
court’s consideration of the parol evidence
rule. The rule provides that where a contract
has been reduced into documentary form, a
party cannot rely on extrinsic documents or
evidence to vary the contract, except in the
case of limited exceptions. The arbitral
tribunal held that the price-averaging
arrangement constituted a recognised
exception to the parole evidence rule, and was

therefore a valid variation to the contract and
defence to the alleged breach. The tribunal’s
dismissal of the claim was based on the
application of the parol evidence rule to the
price-averaging arrangement, a ground which
was not raised by Agritrade, and thus not
responded to by JVL.
On this basis, JVL applied to the Singapore
High Court to set aside the award for breach of
natural justice. The court allowed the appeal
and set aside the award, emphasising that the
arbitral tribunal had erred in reversing the
burden of proof and expecting JVL to disprove
the applicability of the exception to the parol
evidence rule, compounded by Agritrade’s
failure to raise it as a defence in the first
instance.

International Commercial
Arbitration
International Arb-Med
International Mediation

The New Zealand International Arbitration Centre (NZIAC)
provides an effective forum for the settlement of
international trade, commerce, investment and cross-border
disputes in the Australasian/Pan Pacific region.

nziac@nziac.com
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NAVIGATING THE MINEFIELD OF
EXPERT DETERMINATION
Nigel Jones QC
Stephen Furst QC's judgment in ZVI Construction Co LLC v University of Notre
Dame (USA) in England is a recent TCC case that highlights important issues
arising from expert determination clauses.
Expert determination

the works under a JCT Design and Build
We all know that many UK clients (and foreign- Contract, Revision 2 2009.
In 2011, ZVI entered into a duty of care
based clients with greater experience of civil
law systems) try to find what they think will be agreement with the University under which ZVI
agreed a duty to the University to comply with
cheaper and more efficient ways of dispute
resolution than English court proceedings. The the terms of the JCT contract and to carry out
the works in a good and workmanlike manner.
two conventional candidates are arbitration
Crucially (as it turned out) ZVI was also made a
and expert determination. Although expert
party to the development agreement. The work
determination is of long-standing, there is
little jurisprudence to guide parties as to what was carried out and the sale was completed in
late 2011.
they should draft in an expert determination
In 2014, the University alleged against both
clause and how they should conduct the
dispute when it arises. This relative paucity of TJAC and ZVI that the building works were
defective, that both were liable under the
guidance is driven by confidentiality and the
development agreement and that it intended
fact that there is little scope for court
to use the development agreement's expert
oversight of the process, with no appeal from
determination provision to have the dispute
the expert's decision.
determined.
The apparent advantages of expert
The dispute resolution provisions were (at
determination are clear enough: it is
least on the face of the judgment) an
confidential, (possibly) less adversarial, swift,
inexpensive and final. If a client has a dispute, uncoordinated mess. The duty of care
refers it to expert determination and obtains a agreement provided for the jurisdiction of the
favourable judgment in a few weeks or months English court. The judgment does not record
the dispute provisions of the JCT contract. The
at little cost, then that would be judged to
development agreement had a bifurcated
have been a good piece of drafting. But the
provision in which:
losing party will normally judge the last three
•
Any dispute between the parties "as
of these characteristics a disaster if it has not
to the meaning or construction of this
been granted the time to prepare, is unable to
agreement shall be referred to an
obtain disclosure of documents that might
independent solicitor or barrister” who
have won the case, the expert was of poor
shall act as arbitrator in accordance with
quality or was perceived to be unfair, or has
the Arbitration Act 1996.
delivered a flawed but unappealable decision.

The agreements and the works
TJAC Waterloo LLC agreed to sell a property in
London to the University of Notre Dame and, in
2010, the parties entered into a development
agreement. Completion was conditional on
building works being carried out and TJAC
engaged ZVI Construction Co LLC to carry out
www.nzdrc.co.nz

•
Any dispute as to the parties’
“respective rights and obligations
hereunder or as to any matter arising out
of or in connection with the subject matter
of this agreement (other than any with
regard to the meaning and construction of
ReSolution | Nov 2016
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• Any dispute as to the parties’ “respective
rights and obligations hereunder or as to any
matter arising out of or in connection with
the subject matter of this agreement (other
than any with regard to the meaning and
construction of this agreement) shall be
determined by an independent duly
experienced surveyor..."

What happened next?
To cut a long story short:
• ZVI responded to and denied the
allegations on their merits.
• The University requested RICS to appoint
an expert, who was duly appointed.
• The expert issued initial directions
stating that he was not appointed to decide
matters embraced by the arbitration clause;
and the parties cross-served submissions
on the merits of the building works
allegations. No party raised any
jurisdiction issues. The expert asked the
parties whether they were content that he
should determine matters falling within the
arbitration clause: The University said yes;
ZVI said no.
• The expert held hearings over three days
and published a draft decision on liability.
The parties commented and he issued a
final decision that held ZVI/TJAC liable for
many of the alleged defects. Both parties
then cross-served their respective quantum
submissions.
• At that point ZVI asked for a
postponement due to client illness. The
University was prepared to agree but only
if the respondents undertook not to
dispose of assets and to confirm that they
were maintaining indemnity insurance. The
respondents declined to so undertake and
confirm.
• UND then applied to the court in the USA
for a freezing order. In those proceedings,
for the first time, ZVI asserted that the
expert had no jurisdiction to issue an
award. The basic reasons advanced were
that on its face the dispute resolution
clause was only designed to cover the

7
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University and TJAC because ZVI was only a
nominal party to the development
agreement and that any claim against ZVI
should be under the duty of care agreement
in the English court. ZVI then brought that
argument to England and issued an
application to the expert alleging that he
had had no jurisdiction to make his
determination and asking him to make a
declaration to that effect.
• UND raised three key answers in England:
- the development agreement did
cover ZVI;
- if that was wrong, it was too late to
take the point; and
- in any event, that would be a matter
of law to be determined under the
arbitration clause not the expert
clause. The expert purported to
determine that he did have
jurisdiction.
• ZVI issued a Part 8 application essentially
to ask the court to determine the
jurisdiction issue and seeking an injunction
to prevent the University from taking steps
to enforce any part of the expert's
determination.

The result
Unsurprisingly (on the facts) ZVI lost. But
Stephen Furst QC's well-considered judgment
contains a number of important legal issues
and there are, as a consequence, a number of
key messages and decisions in the judgment.
Firstly, the expert had no right to make a
determination as to whether he had
jurisdiction because that was a matter that fell
under the arbitration clause, not the expert
determination clause. In Barclays Bank pie v
Nylon Capital LLP, the Court of Appeal had
held that the question of jurisdiction of an
expert determinator was always finally a
matter for the court. In the development
agreement, that issue was assigned by the
contract to an arbitrator.

Secondly, there was an express clause in the
development agreement providing that no
www.nzdrc.co.nz

NAVIGATING THE MINEFIELD OF EXPERT DETERMINATION
CONT...
Secondly, there was an express clause in the
development agreement providing that no
modification, alteration or waiver of the
development agreement's provisions would
be effective unless in writing and signed. The
University had asserted that, on the facts,
there had been such a modification, alteration
or waiver. The judge rejected that contention
and found that there had not.
Thirdly, ZVI had impliedly agreed that the
expert would have jurisdiction under the
expert determination clause to decide the
points in dispute between the parties. This
section appears under a heading entitled
"Submission to Expert Jurisdiction" and the
judge held (after referring to the Court of
Appeal in Rhodia Chirex Ltd v Laker Vent
Engineering Ltd) that there was no issue of
principle that exempts expert determination
clauses from a doctrine of submission to the
jurisdiction. It was suggested that as expert
determination is a matter of contract, it must
follow that a so-called "submission to the
jurisdiction" must also be a matter of contract
(or possibly some kind of estoppel). The
judge made clear in the words of his own
decision that he was applying contractual
principles:
" ... this is a course of conduct from which it
may be inferred that ZVI impliedly agreed
that the expert would have jurisdiction under
[the expert determination clause] to decide
the points in dispute between the parties."
In effect, therefore, the judge found the
existence of the expert determination clause
the equivalent to an ad hoe arbitration
agreement. Such an ad hoe (new) agreement
obviates any complications arising from the
clause expressly limiting variation of the
development agreement.
Fourthly, the judge also found that if there
had not been an agreement to submit, there
was an estoppel by convention preventing
ZVI from asserting that the matters in dispute
fell outside the scope of the original expert
determination clause.
www.nzdrc.co.nz

Fifthly, the judge found that the same facts
that gave rise to the estoppel by convention
gave rise to a waiver by ZVI of its right to
object. This appears to be based on a
subsidiary part of Akenhead J's judgment in
Aedifice Partnership Ltd v Shah dealing with
adjudication. It is suggested that waiver is not
really an appropriate concept: a lack of
jurisdiction by the expert determinator does
not provide a party with a right to object and
the absence of objection does not somehow
widen the expert determination clause. He
either has jurisdiction from the original (or ad
hoe) contract (and a party is estopped from
denying otherwise by a convention) or he has
no jurisdiction.
Finally, the University had tried to argue that
the decision of the US court purporting to
confirm the expert's jurisdiction created an
issue estoppel but that failed on the facts.

Thoughts for the construction
industry
Plainly expert determination has a place and
can be very usefully employed in certain
areas where technical and expert matters
require a swift decision, or where the parties
want to take their chances on a process that
will necessarily be less thorough than
litigation or most arbitrations.
But the drafting of such clauses requires care
and recommending such a clause to a client
may benefit from being undertaken in
consultation with dispute resolution lawyers.
In particular, the distinction between legal
issues and expert issues as well as
ReSolution | Nov 2016
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the hiving-off of jurisdiction issues requires
particular care.
Whether it is technically called an implied
agreement, or an estoppel or a waiver, or
generically referred to as submission to the
jurisdiction, a party does not have the luxury
of participating and then challenging
jurisdiction later without an express
reservation of its position at the outset. It
may well be wise to re-iterate that
reservation at important stages of the
process. This all requires a clear analysis of
the issues and the scope of the expert

determination clause when the dispute arises.
This article is provided free of charge for
information purposes only; it does not
constitute legal advice and should not be
relied on as such. No responsibility for the
accuracy and/or correctness of the
information and commentary set out in the
article, or for any consequences of relying on
it, is assumed or accepted by any member of
Chambers or by Chambers as a whole.
This article was first published by
Practical Law Construction.

ABOUT THE AUTHOR
Nigel Jones QC specialises in commercial litigation,
insurance and reinsurance, construction and professional
negligence. He has extensive experience of complex
contentious and non-contentious work in these areas.
To learn more about Nigel, visit the company website.
Nigel Jones QC

NZDRC’S EXECUTIVE DIRECTOR RUNS
NY MARATHON TO RAISE FUNDS
NZDRC’s Executive Director runs NY Marathon to raise funds for those who can’t
With more than 100,000 applicants, Catherine
and Team Catwalk played their part in this iconic
event and raised over $77,975.00 for the charity.
"I thought what a good opportunity to run the New
York Marathon which I've wanted to do for a long
time, but also support a charity," she says. "It's such
an amazing group of people that do something
that's so important but it's not one of the most
obvious charities."
Catherine was part of a team led by David
Pretorius whose daughter was left paralysed from
the waist by a car accident in 2010.
Donate and support Catherine
Catherine Green running NY marathon
To read more click here
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OUR VISION
Committed to a world where spinal cord injury does not mean paralysis for life.
OUR MISSION
The CatWalk spinal cord injury (SCI) research trust raises funds to support the body
of scientific opinion which says a cure for SCI will be found. Our goal is to enable SCI
sufferers to walk again - we want people out of wheelchairs and back on their feet.
STARTLING STATISTICS
•
The majority of SCI occur in young males between 35-45 who are at
the peak of their productivity
•
40% of SCI in New Zealand are a result of motor vehicle accidents
•
The average cost of care for each high level tetraplegic is NZ$ 212,00
per year

For further information visit www.catwalk.org.nz

Team CatWalk - Seven runners lined up at the start of the iconic New York City
Marathon.
Running to help those who cannot walk.
You can show your support of the team and their efforts by making a donation at
http://teamcatwalk2016.gofundraise.co.nz/

CHILD INCLUSION PRACTICES
- Lisa Cohen
“When Daddy called me outside to sit on the blanket on the lawn, he cried as he told me he
and Mummy were getting a divorce. I wondered, what does this mean? Mummy and Daddy
left me and went to tell Nana and Grandpa. I felt very sad and frightened.
Daddy picks me up after Hebrew School every Sunday. He takes me out for lunch, then we go
and do something. Sometimes we go back to his place. I can’t remember how long before I
met the lady Daddy was living with, but I knew her because she worked for us. When
Mummy and Daddy went away, I used to stay with her and always had fun. They married
and I got a half-sister. Whenever Mummy and “step mother” meet, I ALWAYS feel really sick
and nervous because I know Mummy hates this lady, but I don’t. I don’t have anyone to talk
to and now I am in a new school with hardly any friends, I am shy and scared. I get lots of
headaches. I am sad and cry a lot alone in my room.”

I was that seven-year-old and that is my story. I
can’t stress how vital the role of an Inclusion of
the Child (IOC) specialist is in the life of a child
or young person. I would have loved to have
been asked what I wanted, how I felt, and what
I thought. While this wasn’t part of my story, I
am thrilled to now work as an IOC specialist
listening to the child’s perspective, and
working with children through the unfamiliar
territory that is parents separating.

As an IOC specialist, I attend the Family Dispute
Resolution mediation along with the parents, to
present their child’s or children’s thoughts and
feelings throughout the mediation. I can only
present what has been agreed to by the child,
unless I perceive a degree of risk that parents
need to be aware of (which would be talked
through with the child/young person).

In my experience of meeting parents along
with the mediator, and being the voice of their
As an IOC specialist, I get to listen to children
child, parents are deeply moved. They
and adolescents whose parents are in the
experience a range of emotions, often
process of separating. We talk about their
disagreeing as they attempt to work through
anxieties, hurts, and what they want to have
their conflicts, opinions and desires moving
happen. Worries about a parent feeling left out forward. Sometimes they forget that child
and lonely are common. Children are deeply
inclusive practice is about focussing on what
concerned about being disloyal to their
their child wants, and not what they, as parents,
parents. If they are seen to choose one over
want. As an IOC specialist, we are there to
the other, the child fears one parent will feel
remind parents of their role as parents to their
hurt. While children are extremely resilient
child, not partners to one another. The end
and able to bounce back, they do not have the result is seen as extremely worthwhile for all
skills to deal with separation, and may need
involved. Eventually, regardless of the strength
some extra support to get through it. Some
of emotion displayed during an IOC specialist’s
children somatise their symptoms, as I did.
presence and representation of the child’s
Child inclusion practices provide the
feelings, the parents agree they love, care and
opportunity to explore, process and instil a
want the best for their child, and can use this as
variety of coping strategies to give children
a basis for moving towards a mediated
and young people active support. Two to three agreement which has the best interests of their
sessions prior to their parents’ mediation is
child at heart.
generally sufficient, with one post mediation
session if the dynamics of the separation are
more complex.
www.nzdrc.co.nz
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About Lisa Cohen
As a highly skilled clinical psychologist, she has
been practicing since 1982 in a variety of
settings, working with individuals, couples,
families, adolescents, organisations; and also
providing supervision in both private practice,
community-based and not-for-profit
organisations and services. This includes
working with youth offenders, at-risk adolescents, prisoner rehabilitation,
drug and alcohol abuse, sexual abuse and student counselling. Through
my general private practice I specialise in trauma and recovery, posttraumatic stress disorder, personality disorders, depression, anxiety, pain
management and family and couple therapy.
To learn more about Lisa, visit her profile in FDR Centre website.

The FDR Centre recognises the importance of promoting child
focussed, child inclusive mediation practice, to ensure that
children’s and young people’s voices are heard as an accepted part
of FDR mediation, if the child wishes to be included.
Since early 2015, the FDR Centre has been offering child inclusive FDR mediation,
where children have the opportunity to share their views with a Child Inclusion
Specialist, who attends the mediation in the children's shoes.
This process was developed to allow children to talk about what is happening to/in
their family and hear their perspectives, and to provide parents with feedback as to
how their children are coping with their separation in order to help the parents make
better decisions that are in their children’s best interests.

Call us today for a confidential discussion to see how we can help you.

0508 FDR CENTRE
(0508 337 23 687)

www.fdrc.co.nz

info@fdrc.co.nz

Chief Justice leaves door
open on indemnity costs
- ALBERT MONICHINO

In a recent decision of the Federal Court of Australia, Allsop CJ (sitting at first
instance) has left the door open as to whether the Federal Court of Australia will
depart from the (obiter) views of the Victorian Court of Appeal and instead adopt a
default indemnity costs rule in arbitration related court proceedings, as is the case
in Hong Kong.
Whether there should be a default rule in
Australia that an award debtor who
unsuccessfully seeks to set aside, or resist
enforcement of, an arbitration award should
pay costs of the court proceedings on an
indemnity basis, is a vexed question
This is the position in Hong Kong.1 In Altain
Khuder LLC v IMC Mining Inc (No 2) Croft J
awarded indemnity costs against an award
debtor who unsuccessfully sought to resist
enforcement of a foreign award.2 His Honour’s
decision enforcing the foreign award was
reversed on appeal.3 Whilst it was not
necessary for the Court of Appeal to do so, it
disagreed with Croft J on the indemnity costs
issue. The Victorian Court of Appeal found that
his Honour acted on a wrong principle in
embracing the Hong Kong approach.4
In a recent decision, Allsop CJ (sitting at first
instance) has left the door open as to whether
the Federal Court of Australia will depart from
the (obiter) views of the Victorian Court of
Appeal and instead follow the Hong Kong
approach.5

Facts
The Applicant lent money to the First
Respondent. The loan was guaranteed by the
other Respondents. All of the Respondents
were domiciled, or carried on business, in the
People’s Republic of China (PRC). The loan/
guarantee agreement contained a dispute
resolution clause referring disputes to

13
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arbitration before the Xiamen Arbitration
Commission in the PRC.6 The Respondents
failed to repay the loan. The dispute was
referred to arbitration. The Commission handed
down an award in the sum of RMB 37 million
(about $A 11 million) in favour of the Applicant,
representing outstanding principal and accrued
interest.
The Applicant sought to enforce the foreign
award in the Federal Court of Australia,
pursuant to s 8 of the International Arbitration
Act 1974 (Cth) (‘IAA’). Meanwhile, the
Respondents applied to the Xiamen
Intermediate People’s Court to set aside the
award, principally on the ground of lack of
procedural fairness in the arbitration.
In earlier related judgments, the Federal Court
stayed the enforcement application pending
the hearing and determination of the setting
aside application. It also made freezing orders
in respect of several properties in Australia
registered in the names of the Respondents.7

Decision
Following the dismissal of the setting aside
application by the PRC Court, the Federal Court
proceeded to enforce the award.
Allsop CJ then turned his attention to the
question of costs and, in particular, whether
they should be awarded against the
Respondents on an indemnity basis.
www.nzdrc.co.nz

contractually provided outcome of a dispute. It
is not merely a debt, it is the resolution of a
dispute by a chosen contractual mechanism.
Courts should be astute to distinguish between
conduct that reflects no more than an attempt to
delay or impede payment and the reasonable
invocation of the proper protections built into
the NYC and the [IAA].
His Honour held that the Applicant was
entitled to indemnity costs, applying
conventional authority, because:
• no coherent challenge was made by the
Respondents in seeking to resist
enforcement;
• notwithstanding that they were given the
opportunity to do so, the Respondents
failed to adduce any evidence in support of
the lack of procedural fairness ground;
• the Respondents advanced other
untenable grounds;
• in sum, the inescapable conclusion was
that enforcement of the award was resisted
in circumstances where the Respondents,
properly advised, should have known that
there were no reasonable prospects of
resisting enforcement.
So far the above is relatively unremarkable.
What is of particular interest is Allsop CJ’s
closing remarks (at 23]):
‘It is both unnecessary, and, sitting at first
instance, inappropriate, to decide
theobiterquestion whether the Hong Kong
approach should be preferred and adopted in
Australia. There can be seen to be powerful
considerations to that effect. See generally the
discussion, though without the benefit of
argument, in “Public Policy in the New York
Convention and the Model Law”, Enforcement of
International Arbitration Awards and Public
Policy: Part III(Paper presented to the AMTAC
and Holding Redlich Seminar, Sydney, 10
November 2014) at [56]-[77]. The parties have
had their dispute resolved under contract by the
tribunal of their choice. The NYC and the [IAA]
have limited and constrained bases for
resistance to paying an award sum that is the
www.nzdrc.co.nz

Comment
In the earlier address referred to by Allsop CJ,
his Honour argued that the approach of the
Victorian Court of Appeal in Altain Khuder
operates on the (mistaken) assumption that
enforcement proceedings are substantially the
same as other proceedings brought in
Australian courts. Allsop CJ stated:
‘Commencing litigation to resist enforcement (if
without foundation) may be viewed first and
foremost as an abandonment of that
contractual bargain. The United Kingdom is
explicit in referring to this as a breach of
contractual obligations. It may be said that
there is a public policy interest in discouraging
parties from abandoning promises made by way
of contract. Distinguishing it from other kinds of
proceedings, the very act of commencing
(unsuccessful) litigation to resist enforcement is
itself an attempt to subvert a dispute resolution
agreed upon by the parties, a repudiation of a
contractual undertaking that causes further,
unnecessary damage to the innocent party.’8
In contrast, in Sino Dragon Trading Ltd v Noble
Resources International Pte Ltd (No. 2),9
Edelman J doubted the legitimacy of a default
indemnity costs rule in arbitration-related
court proceedings.
In John Holland Pty Ltd v Kellogg Brown & Root
Pty Ltd (No 2),10 Hammerschlag J noted, in the
context of an arbitration under the Commercial
Arbitration Act 2010 (NSW), that one of the
reasons for not following the Hong Kong
approach is the fact that ‘…the Legislature
could have, but did not, create or recognise any
such categories for an award of indemnity
costs in the Act’.11
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The principle of comity requires that
intermediate appellate courts and trial judges
in Australia should not depart from decisions
of other intermediate appellate courts in
respect of the interpretation of federal
legislation or uniform national legislation,
unless they are convinced that the earlier
interpretation is plainly wrong.12 Whether or
not comity requires that intermediate
appellate courts follow seriously considered
dicta, as opposed to the ratio decidendi, of
other intermediate appellate courts, is not
entirely clear.13 It is submitted that comity
does not so require. The Victorian Court of
Appeal’s observations constituted seriously
considered dicta (expressed after hearing full
argument), even though they were not
required to decide any live issue before the

O P E N
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Court. It is difficult (if not impossible) to
characterise the observations as “plainly
wrong”. Nevertheless, it is submitted that the
comity principle is not engaged and the Full
Court of the Federal Court is free to depart
from the view of the majority of the Victorian
Court of Appeal in Altain Khuder.
This is an important debate, which is not
closed.
Since this article was first published, Beach J in
Sino Dragon Trading Ltd v Noble Resources
International Pte Ltd (No 2) [2016] FCA 1169
has lent his voice to the chorus that is opposed
to the adoption of the Hong Kong default
indemnity cost rule.

Endnotes
[1] See, eg, A v R [2009] HKCFI 342. The Hong Kong Court of Appeal confirmed this approach in Gao Haiyan v
Keeneye Holdings Ltd (No 2) [2012] HKCA 43, and also in Pacific China Holdings Ltd (in liq) v Grand Pacific
Holdings Ltd [2012] HKCA 200. Recently, Hong Kong courts have applied the default indemnity costs rule to
applications to stay court proceedings where a party unsuccessfully challenges the existence or validity of an
arbitration agreement: Chimbusco International Petroleum (Singapore) Pte Ltd v Fully Best Trading Ltd [2016]
1 HKLRD 582
[2] [2011] VSC 12
[3] IMC Aviation Solutions Pty Ltd v Altain Khuder LLC [2011] VSCA 248
[4] At [335] per Hansen JA and Kyrou AJA (as he then was). Warren CJ observed (at [55]-[58]) that while it was
unnecessary to express a view on whether the Hong Kong approach should be followed in Victoria, the fact
that an award debtor had been unsuccessful in resisting enforcement of a foreign award did not in itself
establish “special circumstances” justifying a costs order other than on the ordinary party-party basis. Rather,
in her Honour’s view, costs should be assessed in the light of the particular facts of each case, bearing in mind
the objects of the International Arbitration Act. The Hong Kong Court of Appeal in Pacific China Holdings was
referred to the Victorian Court of Appeal decision in Altain Khuder. Notwithstanding, it adhered to the view
that it should give effect to the practice of awarding indemnity costs in arbitration-related court proceedings
against unsuccessful award debtors.
[5] Ye v Zeng (No 5) [2016] FCA 850
[6] The PRC is a New York Convention (‘NYC’) country.
[7] Ye v Zeng [2015] FCA 1192; Ye v Zeng (No 2) [2015] FCA 1243; Ye v Zeng (No 3) [2015] FCA 1279; Ye v
Zeng (No 4) [2016] FCA 386
[8] At [74]
[9] [2015] FCA 1046
[10] [2015] NSWSC 564
[11] At [38]

[12] This principle was reaffirmed by the High Court in Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007)
230 CLR 89, 151 – 152. The High Court said that intermediate appellate courts (and trial judges) should follow
decisions of other intermediate appellate courts, and the seriously considered dicta of the High Court.
[13] Director of Public Prosecutions (Vic) v Patrick Stevedores Holdings Pty Ltd [2012] VSCA 300 at [127] and
Waller v Waller [2009] WASCA 61 at [41] suggest that the relevant “decision” of earlier intermediate
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[12] This principle was reaffirmed by the High Court in Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007)
230 CLR 89, 151 – 152. The High Court said that intermediate appellate courts (and trial judges) should
follow decisions of other intermediate appellate courts, and the seriously considered dicta of the High Court.
[13] Director of Public Prosecutions (Vic) v Patrick Stevedores Holdings Pty Ltd [2012] VSCA 300 at [127] and
Waller v Waller [2009] WASCA 61 at [41] suggest that the relevant “decision” of earlier intermediate
appellate courts that is required to be followed by later intermediate appellate courts means the ratio
decidendi, not merely dicta. But contrast McKern v Minister Administering The Mining Act 1978 (WA) [2010]
VSCA 140, [6] and [114].
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THIRD-PARTY FUNDING:
HONG KONG & SINGAPO
- Matthew
Hong Kong, Singapore July 29 2016
The legal landscape is changing in South East
Asia for third-party funding of international
arbitration. Third-party funding – by which a
commercial fund finances a case in exchange
for a share of the damages – has historically
been confronted by suspicion or silence in the
region. Now, the future looks very different. In
Singapore, the consultation period closes
today for draft legislation legalizing third-party
funding for international arbitration. In Hong
Kong, the Law Reform Commission has also
recommended legislative reform to develop
this market. Although not unforeseen, these
are important developments for dispute
resolution in Asia. Parties, funds and lawyers
alike should prepare for changes to come.

What is third-party funding?
Third-party funding, also known as 'litigation
finance', represents an alternative means to
fund your claim. In simple terms, a commercial
fund with no prior connection to the case – the
'third party' – finances the costs of the
proceedings in return for a share of any
damages awarded. By contrast, the traditional
way for a party to fund its claim is simply for
that party, or a related company, to pay for its
costs.
Over the last decade, however, third-party
funding has become increasingly prevalent in
many jurisdictions in Europe, Australia and the
United States. At its best, third-party funding
provides access to justice by enabling a party
to enforce its rights that would otherwise be
unaffordable. Even for solvent parties, there is
the further question of how best to access
justice: third-party funding opens up
commercial choices to allocate risk,
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collateralise the claim, and apply capital
profitably that might otherwise be tied up in
the dispute.

The past – fear of third party funding
in Hong Kong & Singapore
For centuries in common law jurisdictions,
funding another party's claim was a crime. The
public policy fear was that the third party
funder "might be tempted, for his own personal
gain, to inflame the damages, to suppress
evidence or even to suborn witnesses."1 In
other words, "an agreement to share in the
spoils of litigation may encourage the
perversion of justice and endanger the
integrity of judicial processes", not least
because "it involves a stranger to the litigation
in 'trafficking' or 'gambling' in the outcome of
the litigation."2
England abolished the common law crime in
1967. However, in Singapore and Hong Kong –
heirs in many ways to England's legal
tradition – funding another party's claim
generally remains unlawful and a crime (with
certain exceptions as we explain below).

Reform – a long-time coming?
In recent years, reform has often been a subject
of discussion, but also a source of controversy
in Hong King and Singapore. Yet, in many other
jurisdictions, a consensus has developed that
the public policy for outlawing third-party
funding has turned "full circle":
"Originally their prohibition was justifiable as a
means to help secure the development of an
inclusive, pluralist society governed by the rule
of law. Now, it might be said, the exact reverse
www.nzdrc.com

: A NEW CHAPTER IN
ORE
Secomb, Melody Chan, Thomas Wingfield, Philip Tan
of law. Now, it might be said, the exact reverse not to lose the ground they have worked hard
of the prohibition is justified for the same
to gain.11 As early as 2013, Secretary for
reason."3
Justice, Rimsky Yuen, spoke of third party
funding as an area of possible reform as part of
By contrast, in 2012, Hong Kong's Law Reform Hong Kong's commitment to "spare no effort
Commission found that "the community at
" to remain "an arbitration friendly jurisdiction
large does not accept the idea of funding
".12
litigation for profit."4 Likewise, in Singapore,
Hence, while Singapore still recognises the
the old adage remains that "he who pays the
traditional concern "to protect vulnerable
piper often calls the tune"5, and, despite
litigants, prevent the judicial system from
speculation, the 2012 amendments to
becoming a site for speculative business
Singapore's arbitration acts left the issue
ventures and to guard against potential abuse
untouched.
of court processes", it is also keenly aware that
Nevertheless, the judiciary in both jurisdictions third party funding is flowing into other major
arbitration centres around the world:
has started to chip away at the old common
law prohibition. In Hong Kong, for instance,
third party funding may be used by liquidators
to pursue claims on behalf of insolvent
companies,6 and the Court of Final Appeal has
expressly left open the question of whether it
is permitted for arbitrations.7 Conversely, in
Singapore, the Court of Appeal has decided
that the ban applies to arbitration.8 However, it
has been recently suggested that third party
funding might be possible in certain
situations – for example, where the funder has
a legitimate interest in the outcome of the
litigation, or where it is clear that the
administration of justice would not be
perverted.9

"Singapore is cognisant of the practices and
business requirements of commercial parties,
many of whom choose to arbitrate in Singapore
despite their dispute having no connection to
the jurisdiction."13
Likewise, it is no coincidence that the Hong
Kong's Law Reform Commission listed "[p]
reserving and promoting Hong Kong's
competitiveness as an arbitration centre" as the
first benefit of third-party funding.14 Ultimately,
the desire to stay ahead may trump all else.

Now – a cautious race to reform?

For Singapore, this reform would be achieved
by two main amendments. The first provision
would abolish the common law restrictions on
Our 2015 International Arbitration Survey,
third party funding.15 The second provision
conducted with Queen Mary University London would apply specifically to third party funding
(QMUL), revealed that Hong Kong and
in international arbitration proceedings and
Singapore are now the third and fourth most
related court and mediation proceedings,
preferred venues for international arbitration
including enforcement of awards.16 It would
behind the traditional domination of London
expressly provide that third-party funding
and Paris.10 Both Asian jurisdictions are alive to contracts in these situations would not be "
the need to keep that momentum if they are
contrary to public policy or otherwise illegal
www.nzdrc.com
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contracts in these situations would not be
"contrary to public policy or otherwise
illegal".17Lawyers will be able to recommend
third party funders and negotiate funding
agreements provided they themselves do not
receive any direct financial benefit.
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Hong Kong legislation is expected at the end of
this year.

The future – the devil in the details

These are welcome, albeit long anticipated,
developments for international arbitration in
The legal significance of such reform should
Asia. Nothing, however, has changed for now.
not be under-estimated. Funded parties would Change is coming, but the nature of that
normally face certain risks if they were to
change is not yet clear. Last year saw major
arbitrate at a seat where third party funding is funds launch pioneer offices in Hong Kong. We
illegal. As well as potential criminal sanctions, can expect the same in Singapore. However, we
the funded party may be sued in tort. The
do not yet know how third party funding will be
funded party may also be denied the
regulated in either jurisdiction. For example,
assistance of the courts. Even if the funded
Singapore is expected to impose a duty to
party is successful in obtaining an award, the
disclose the existence and identity of a third
award may be set aside at the seat of
party funder, which is in line with the
arbitration, on the ground that it is offensive to preference of the majority of respondents to
public policy. In practice, the risk of an
White & Case and QMUL's 2015 survey.18 On
unenforceable funding agreement is sufficient the other hand, while Singapore is alive to the
to stall the development of the market for
"light touch" approach to regulation adopted
would-be funders.
elsewhere, it remains to be seen how light its
touch will be.
By publishing its draft legislation, Singapore
may appear to have leap frogged ahead of
Currently, the law is holding the market back.
Hong Kong for now, but not for long. Hong
When this barrier is released, we will see how
Kong's Law Reform Commission issued its
fast the market gains momentum. However,
consultation paper on third party funding for
this much is certain: neither jurisdiction is
arbitration in October last year and the
going to permit a flood.
consultation period ended in February. Draft

Endnotes
1. Lord Denning in Re Trepca Mines Ltd (No.2) [1963] Ch. 199 at [220].
2. Ribeiro PJ in Unruh v Seeberger [2007] 2 HKLRD 414 at [101].
3. Lord Neuberger, 'From Barretry, Maintenance and Champerty to Litigation Funding', 2013, para. 48.
4. The Law Reform Commission of Hong Kong, 'Class Actions', 2012.
5. Menon CJ, 'Some Cautionary Notes for an Age of Opportunity', 2013.
6. See, e.g., Re Co A [2015] HKEC 2089 (approving a funding agreement between liquidators in a compulsory
liquidation and a Cayman incorporated closed-end fund, where the funding agreement was solely an
investment for the funder). Hong Kong's permitted exceptions also include where third parties have a
legitimate interest in the outcome of the case or where "access to justice considerations" apply, but both only
with the court's approval.
7. Unruh v Seeberger [2007] 2 HKLRD 414.
8. Otech Pakistan Pvt Ltd v Clough Engineering Ltd and another [2006] SGCA 26.
9. Re Vanguard Energy Pte Ltd [2015] SGHC 156.
10. 2015 International Arbitration Survey: Improvements and Innovations in International Arbitration
conducted by Queen Mary University of London in partnership with White & Case.
11. See also White & Case partner Matthew Secomb's Insight, 'The Ascent of Asia: How the East is gaining on
the West in international arbitration'.
12 — Rimsky Yuen, 'Keynote speech by Secretary for Justice at Arbitration Week', 2013.
13 — Singapore's Public Consultation on the Draft Civil Law (Amendment) Bill 2016 and Civil Law (Third Party
Funding) Regulations 2016.
14 — The Law Reform Commission of Hong Kong, Third Party Funding for Arbitration Sub-Committee,
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12. Rimsky Yuen, 'Keynote speech by Secretary for Justice at Arbitration Week', 2013.
13. Singapore's Public Consultation on the Draft Civil Law (Amendment) Bill 2016 and Civil Law (Third Party
Funding) Regulations 2016.
14. The Law Reform Commission of Hong Kong, Third Party Funding for Arbitration Sub-Committee,
Consultation Paper, 2015.
15. Draft Civil Law (Amendment) Bill 2016, cl. 2 (insertion of section 5A in the Civil Law Act).
16. Draft Civil Law (Amendment) Bill 2016, cl. 2 (insertion of section 5B in the Civil Law Act); Draft Civil Law
(Third Party Funding) Regulations 2016, cl. 3.
17. Draft Civil Law (Amendment) Bill 2016, cl. 2 (insertion of section 5B(2) in the Civil Law Act).
18. 2015 International Arbitration Survey: Improvements and Innovations in International Arbitration
conducted by Queen Mary University of London in partnership with White & Case.
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CASE IN BRIEF

Sino Channel Asia Ltd v Dana Shipping and Trading
Pte Singapore [2016] EWHC 1118 (Comm)
A recent UK case demonstrating the importance of correct service of a
notice to commence arbitration. Incorrect service led to a US $1.68
million arbitral award being set aside as being neither valid or binding.
Background and Facts
Dana Shipping and Trading Pte Singapore (“Dana Shipping”) and Sino Channel Asia Ltd (“Sino”)
entered into a contract of affreightment (“COA”) as owner and charterer respectively. Under the
COA, Sino was chartered to carry iron ore from Venezuela to China, but Sino anticipated that the
operational side of the charter would actually be performed by a third-party affiliate, Beijing
XCty Trading Limited (“Beijing XCty”).
In the lead up to the COA and following its formation, Mr Daniel Cai, an employee of Beijing XCty,
was the main point of contact between Dana Shipping and Sino, and presented himself to Dana
as ‘Daniel of Sino Channel Asia’. A dispute arose when no shipments were arranged or performed
by Beijing XCty, and Dana referred the dispute to arbitration in accordance with the COA. Under
the COA, disputes between the parties were to be referred to arbitration, initiated when one
party received a “notification in writing of the appointment of the other party’s arbitrator” [21].
The recipient would then have 14 days to appoint its arbitrator, “failing which the decision of the
single arbitrator appointed shall apply” [21].
In accordance with the COA, Dana Shipping appointed their arbitrator and served their notice of
arbitration on Mr Cai by email, calling upon Sino to appoint their arbitrator. On receipt of the
notice, Mr Cai requested an extension of time, but took no further action and did not alert Sino to
the notice of arbitration. Consequently, Sino never received the notice and was unaware of the
arbitration entirely. Given Sino did not respond, Dana Shipping’s arbitrator became sole
arbitrator in accordance with the COA, and made an award of US $1.68 million in Dana Shipping’s
favour. A hard copy of the award was sent to and received by Sino’s registered office in Hong
Kong, which was the first Sino had ever heard of the arbitration.
It was not until Dana Shipping began enforcement proceedings that Sino took action themselves.
When Dana Shipping attempted to enforce the award, Sino applied for a declaration and order
pursuant to s72(1)(b) or (c) of the Arbitration Act 1996, that the award was made without
jurisdiction and was of no effect, given Sino had not received the notice of arbitration and had
taken no part in the arbitration.

Decision
In support of their application for a declaration setting aside the award, it was Sino’s case that Mr
Cai had no authority to accept service of the notice of arbitration on behalf of Sino; that such
purported service was therefore ineffective; and that consequently, Sino’s lack of response was
because they were unaware of the arbitration and did not and could not participate in it. Dana
Shipping asserted that service of the notice of arbitration was effective on the grounds that Mr
Cai had implied actual authority and/or ostensible authority to receive it on Sino’s behalf, and/or
that such authority was ratified by Sino.
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Case in Brief (Cont..)
In making their decision to set aside the award as neither valid nor binding due to incorrect
service of the notice of arbitration, the court considered the three grounds put forward by Dana
Shipping:
- Implied Actual Authority
In determining the extent of Beijing XCty’s implied authority, the court examined the actual
circumstances of the relationship between the agent, Beijing XCty, and the principal, Sino. The
Court found that while Beijing XCty had a general authority to act on behalf of Sino in connection
with the COA, given the importance of commencing arbitration and significant legal
consequences of such action (beyond performance of ordinary contractual obligations), Beijing
XCty did not have any implied actual authority to accept the notice of arbitration on Sino’s
behalf. Even where an agent has a wide general authority to act on behalf of his principal, the
Court found that such authority “does not (without more) generally include an authority to accept
service of a notice of arbitration” [47].
- Ostensible Authority
As a form of estoppel arising from a representation by the principal to a third party that the agent
has authority to act in that matter on the principal’s behalf, ostensible authority is generally
founded in representations made by the principal and cannot unilaterally be asserted by an
employee/agent. However, in certain circumstances, ostensible authority may arise where the
principal places the agent in a position to hold themselves out to such effect, and that the
principal acquiesced in such activity. The Court found that no such representation could be
implied in the present circumstances. The court considered there was nothing which constituted
an express representation by Sino that Beijing XCty or Mr Cai had any authority to accept the
notice of arbitration, nor that Sino had put Beijing XCty or Mr Cai in a position where they could
hold themselves out to such effect and that Sino had acquiesced such activity.
- Ratification
Given Sino had waited until Dana Shipping attempted to enforce the award to take action, it was
Dana Shipping’s argument that Sino’s inaction had ratified the award. However, in considering
ratification and Sino’s subsequent conduct following becoming aware of the arbitration, the
Court found that a party who has not participated in arbitration proceedings cannot be taken to
ratify an award by mere silence and inaction.
Ultimately, the Court concluded that none of the above grounds validated Dana Shipping’s claim.
The court granted the section 72 application and set aside the award, holding that the Arbitral
Tribunal was not properly constituted and the award was made without jurisdiction.

Comment
This decision comes as a timely reminder to parties of the importance of correct service. Dealing
and communicating with agents is common in commercial contracts, and parties should take
extra care to ensure that if a dispute arises, service of any documents is made to the contract
parties and not to an agent. An agent for commercial purposes, does not necessarily have
authority to accept service of documents on a contract counterparty’s behalf.

Brief prepared by Sarah Redding, Kensington Swan Lawyers.

Sarah Redding

ENGLISH HIGH COURT ALLOWS RECOVERY OF
THIRD-PARTY FUNDING COSTS IN ICC
ARBITRATION PROCEEDINGS
- Mark Hilton, Jamie Curle and James Carter
The use of third-party funding in arbitration has grown significantly in
recent years, with many funders now reporting that their portfolio of
funded cases is evenly split between litigation and arbitration matters.
Third-party funders typically offer to fund a
claimant's legal fees and disbursements on
a litigation or arbitration matter (or,
increasingly, on a portfolio of matters) in
return for either a multiple of the funds
advanced or a percentage of the damages
awarded. If the claim is unsuccessful, the
funder will make no recovery and has no
recourse against the claimant. If the claim is
successful, the claimant will pay the funder
out of the damages recovered from the
success, either 300% of the funding
defendant.
advanced (being £1,941,259.47), or 35% of
the damages recovered, whichever was the
A decision handed down by the English High greater.
Court this week has the potential
significantly to alter the landscape for third The third-party funding costs payable on
party funding in arbitration. In the currently success were found to be recoverable in
unreported case of Essar Oilfield Services
addition to the legal costs as "other costs"
Limited v Norscot Rig Management Pvt
by the sole arbitrator, Sir Philip Otton (a
Limited the Court upheld the decision of
former Lord Justice of the Court of Appeal).
the arbitrator in an ICC arbitration to allow
The Respondent disputed the arbitrator's
the recovery of the costs of third party
jurisdiction to make such an award and
funding in addition to the award of costs
appealed the decision to the High Court.
and damages as "other costs" as provided
for under the Arbitration Act 1996 (the Act) In dismissing the appeal, the High Court
and the applicable ICC Arbitration Rules.
held that the third-party costs incurred by
the Claimant were recoverable pursuant to
The ICC arbitration was seated in England
section 59(1)(c) of the Act and Article 31(1)
and, thereby, subject to the Act. Upon
of the ICC Rules. These provisions set out
succeeding in the arbitration, the Claimant
the types of costs which can be recovered in
(Norscot) sought its costs from the
arbitration and prescribe the power of an
Respondent (Essar). It included within the
arbitrator to make an award. The Court
claim for costs, the costs of the third-party
accepted that the terms of section 59(1)(c),
funding which it had been forced to incur in including reference to “legal and other
order to advance the proceedings. The
costs”, was wide enough to permit the
funding was for £647,086.49 with the
recovery of third party funding costs. In
funder entitled to recover, in the event of
particular, it was held that there was no
basis for construing "legal and other costs"
narrowly in the context of the Act, and that
www.nzdrc.co.nz
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English High Court allows recovery of third-party funding...
Cont.
basis for construing "legal and other costs"
narrowly in the context of the Act, and that
the correct test involved considering what
other costs were incurred in bringing or
defending a claim, as the case may be.
It is relevant to note that the arbitrator was
critical of the Respondent's conduct, both
as regards its repudiatory breach of the
contract in issue in the proceedings and in
respect of the arbitration proceedings
themselves, finding that the Respondent
had deliberately put the Claimant in the
position where it was unable to fund the
arbitration out of its own resources.The
costs of the proceedings were ordered to
be paid on the indemnity basis.

seated arbitration where a tribunal has
awarded third party funding costs in
addition to legal costs as "other costs".
Traditionally, compensation due to a thirdparty funder has not been held to be a
recoverable cost.
Permission to appeal was refused by the
High Court and we will await with interest
any application for permission to appeal to
the Court of Appeal. Regardless of whether
there is an appeal, this case will trigger
further interest in third party funding for
arbitration, albeit that the facts of this case
and, in particular the arbitrator's criticism of
the Respondent's conduct, may mean that
Essar is not an authority which arbitral
tribunals will easily be persuaded to follow.

We are not aware of any previous English
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CLASH OF JURISDICTIONS:
APPLICABILITY OF ISLAMIC
PRINCIPLES UNDER ENGLISH

- Minal Kau
Previously published: Court Uncourt –
Volume III, Issue VI, STA Law Firm - 2016

western country to issue sovereign sukuk.
Islamic Finance is gaining a foothold in the
global financial market as a commercially viable
As in any religion, one may argue, there exists a alternative to conventional financing.
spectrum of devout belief spanning from those Remarkably, transactions undertaken in the
who strictly follow the teachings of the Qur’an, Islamic financial sector are no longer confined
to countries whose legal systems are based on
to those that rarely feel the impact of their
faith on a daily basis. In countries where there Sharia principles.
are both conventional and Sharia complaint
However, the Sharia compliant structures of the
banks, there are options for every investor,
Islamic finance instruments face a serious
devout or not, Muslim or secular. The last
impediment when it has to be implemented in a
decade has witnessed the rapid growth of
non-Islamic legal framework. Most of the
Islamic finance on both an international and
domestic platform. Accompanying that growth countries do not have a legal mechanism to
grasp and implement Sharia law in financial
is a rise in the number of disputes that
structures. Moreover, the western courts do not
implicate Islamic law. This fact remains
have the necessary expertise or resources in
constant even when the primary law of the
order to interpret and enforce the Islamic
contract is that of a common law or civil law
finance transactions and the documents which
country. If judges and law makers fail to
are based on principles of Sharia law.
comprehend the reasoning of Islamic finance
professionals in incorporating Sharia law, the
result could be precedents and codes that may In the first 500 years or so after the Hijrah,
Islamic law developed rapidly to accommodate
hamper the growth of a multi-trillion dollar
the legal needs of an Islamic Empire and its
industry!
increasingly complex commercial transactions.
However with the passage of time, more
Lord Asquith had refused to apply the
emphasis was given to jurists and less scope
provisions of the Sharia Law in the case of
was left for original thinking based on direct
Petroleum Development (Trucial Coasts) Ltd. v.
[1]
reference to the Quran. This is referred to as the
Sheikh of Abu Dhabi . He further quoted, “it
closure of the gate of Ijtihad. The resultant
would be fanciful to suggest that in this very
primitive region there is any settled body of legal outcome was a stagnation of legal thinking by
the leading intellectual Muslim scholars. Thus
principles applicable to the construction of
we find that cross border Islamic Finance
modern commercial instruments”. However, if
contracts are usually written under English law.
Lord Asquith could foresee the future, he
The prime reason proved that English law
would have chosen his words wisely before
delivering the far reaching judgment about the provides a greater level of certainty to the
contracting parties than attempting to write a
inadequacies of ShariaLaw. Little did he know
contract under the rules of Islamic Law. The
that, years later, the United Kingdom would
Global Islamic Finance Magazine recently held
rank ninth in the world in holdings of Shariaan interview allowing people to explain
compliant assets and would become the first
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concisely why English law is the commonly
preferred law for cross border financial Islamic
transactions.

Enforcement
The Medjella is considered the first attempt to
codify Islamic law and represents the
endeavour of the Ottoman Empire. The
Medjella dedicated an entire chapter to
arbitration, stating within it that ‘a decision
validly given by the arbitrators in accordance
with the rules of law is binding on all parties’.
Decisions by arbitrators were not enforceable
except upon confirmation by the judge, and
then only if made in accordance with law. In
the world of Sharia compliant finance, there
has never been more of an openness to settle
disputes through arbitration. In previous times,
and to some extent today, scholars of Islamic
law considered the enforcement of the award
of an arbitrator to be purely discretionary by
the judge.
At the outset, however, it is paramount to
understand why excessive focus has been put
on examining enforceability issues. Generally,
parties to a transaction scrutinize the law
governing the same in order to determine
whether their rights and obligations would be
enforced in a consistent and transparent
manner. A primary function of law in any
commercial and financial transaction is to
provide a considerable degree of certainty and
to enforce the determinations of the parties in
respect to their obligations. The choice of law
in regard to Islamic finance transactions is
more delicate as the parties would naturally
want to opt for Islamic law as the governing
law of the finance documents. However, parties
www.nzdrc.co.nz

cannot merely adopt Islamic law as the
governing law without reference to the law of a
particular jurisdiction since Sharia law is not a
standard codified law. Therefore, a codified
legal system which exercises the principles of
Sharia law is often used as the governing law in
an instrument in order to provide more
certainty on the rights and obligations of the
transacting parties.
This embedded in the landmark case of Shamil
Bank of Bahrain EC v. Beximco Pharmaceuticals
Ltd (theShamil Bank Case)[2], which discussed
the scope and interpretation of Sharia law in
relation to the English law. In this case,
defendants failed to make payments under the
murabaha agreement (the Agreement) entered
into with plaintiff and consecutively, the latter
claimed the amount outstanding under the
provisions of the Agreement. The governing
clause in the Agreement stated that “subject to
the principles of the glorious Sharia, the
agreement would be governed by and construed
in accordance with the laws of England”. The
defendants argued that the Agreement
contained a hidden form of riba which was
contrary to the principles of Sharia and was
hence, unenforceable. Therefore, the foremost
issue of debate at the appellate court was
whether the governing law clause in the
Agreement required the consideration of the
Sharia law.
The Shamil Bank has been positively accepted
by commentators in its two main propositions
concerning Shariah as a choice of law, namely:
i) the Rome Convention which requires that the
law of a contract be that of a country; and ii)
there can be only one law which governs a
contract. The probability of this conclusion
ReSolution | Nov 2016
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being the same for other common law
jurisdictions is very likely in addition. When the
topic regarding governing the law of the
Agreement arises the court held that the
provisions of a contract could only be governed
by a single law. Therefore, in the present case,
the Agreement could not be subject to both, the
English law and the Sharia law. Further, the
court held that the parties were permitted to
choose the governing law of a contract in
accordance with the Rome Convention[3].
However, the latter convention has provided
that the parties were only entitled to choose
the law of a country. Further, the judge held
that the general reference to the Sharia law in
the Agreement did not explicitly relate to the
intention of the parties to incorporate the same
as the exclusive governing law. In the light of
this judgment, it is implied the moral burden of
structuring Sharia compliant contracts has been
placed on the contracting parties due to the
reluctance of English courts to permit Sharia
law to be chosen as the governing law of
contracts.

the rise of Islamic banking since 1975,
murabahah has become "the most prevalent"
Islamic financing mechanism. This contract
illustrates several methods that are used widely
in the formulation of Islamic financial
transactions. This includes the conglomeration
of nominate contracts, the binding promise and
the application of takhayyur which initially was
put to systematic use in the compilation of the
Majalla, completed in 1876. The principle of
takhayyur has expanded extensively in its
scope, and has proven to be the major
expedient in the modernising legislative
reforms throughout the Muslim world. These
tools and legal stratagems are pivotal to the
industry’s gamut of financial structures.
However, some of the indemnities comprised in
muraba a transactions may fall foul under the
English statutory law, in particular the Sale of
Goods Act, 1979 and the Unfair Contract Terms
Act, 1977.

Structuring an Instrument in
Compliance with Sharia
Apparent from the Islamic economics literature,
is that interest-free instruments must guide the
raising and mobilization of financial resources
in an Islamic economy. This is a requirement
that stems from the moral injunctions well
rooted in the Qur’an and the Sunna, which form
the epistemological sources of the Sharia. The
Sharia invokes an extensively participatory
form of profit-sharing system that can replace
interest-based financial instruments. Such
instruments are traditionally termed profit
sharing, or mudāraba, and an Islamic term for a
sale where the buyer and seller agree on the
mark-up for the item(s) being sold better
known as murabaha. The modern muraba a is
considered as a crucial instrument for
facilitating short-term finance for consumer
and business requirements. It is used to finance
household items, cars or business equipment
and/or supplies. It is often used to replicate a
conventional trade financing agreement. With
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These laws prevent the contracting parties from
incorporating such indemnities into their
contracts depending on the circumstances of
the particular transaction. Further, the English
domestic industry has faced several regulatory
difficulties due to the hybrid legal structure of
the Islamic financial contracts. However, the
Shamil Bank Case infers that the choice of
governing law which would apply to financial
documents and the extent of the applicability
of Sharia law principles are bound to arise in
cases where an Islamic finance transaction is
concluded between parties from multiple
jurisdictions (both secular and Sharia
jurisdictions).
www.nzdrc.co.nz
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Consonance between Jurisdictions

financial and knowledge-based investment. In
these partnerships, the parties providing the
ideas and ongoing training for the business
Currently, English law is the most common
venture are viewed as equally important to the
choice of law for the governing of disputes
arising under agreements purporting to adhere venture. The profit share arising from these
transactions would normally not be tax
to Islamic principles. Some of these contracts
deductible by the Islamic Financial Institutions
contain no references to Islamic law and may
as the dividends were subject to a
even include a waiver of Shariah defense,
disadvantageous tax treatment. The
implying that in case of a dispute the parties
government resolved this issue by authorizing
agree to waive any argument that the
mudāraba dividends to be treated as interest
agreement is invalid under Shariah law. Such
paid on loans by validating tax-deductibility on
stipulations attempt to rectify the Sharia risk,
these dividends through an amendment of the
which is a term that became known in the
Finance Act of 2005.[4]
industry as the term associated with the risk
that one party will fail under its contact
obligations and then state the entire
agreement is void for being invalid under
Islamic law. This risk exists despite the fact
that multinational law firms have created
entire divisions dedicated to Shariahcompliant financial transactions. However, the
current culture of Islamic finance is liberal,
with parties beginning with the assumption
that a deal is Shariah-compliant, and
contracting parties are not necessarily
knowledgeable of Islamic law.
Hence, the principles of Islamic finance have to
be synchronized within the macro-structure of
the English Law in order to maintain concord
between the jurisdictions. Further, it can be
perceived that financial services environment
of the United Kingdom does not prevent the
Islamic financial industry from simultaneously
developing an alternative financial market. For
instance, the government’s abolition of double
stamp duty in 2003 had ushered in a range of
new Islamic financial activity like permitting
financial institutions to offer home ownership
plans based on a muraba a contract. Earlier,
these transactions had incurred double stamp
duty; first when the property was purchased by
the bank and then when the property was
subsequently sold to the client with a profit.
The English government also facilitated the
operation of mudāraba partnerships and profit
& loss investment partnerships. An important
feature for the Mudaraba contract lies in the
fact that it places equal importance on both
www.nzdrc.co.nz

Further, the legal systems can be reconciled by
standardizing the Islamic financial contracts.
However, the issue of standardization is closely
related to the controversial debate concerning
the codification of the Sharia in any nation
state. A partial solution to this problem can be
achieved by encouraging the industry to
incorporate specific provisions, such as the
Auditing and Accounting Organization for
Islamic Financial Institutions (AAOIFI) sharia
standards into Islamic finance contracts. As
long as these provisions are sufficiently
specific, they can be construed to operate as a
set of contractual terms agreed upon between
the parties. Further, the English courts will refer
to incorporated standards in their
interpretation of English law contracts so that
the legal substance of contracting parties’
objectives is achieved. Therefore, the
determinacy of such norms and standards
would permit for a serene judicial
interpretation.
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Conclusion
The Sharia is a mechanism which governs
every aspect of a Muslim's life. A practising
Muslim is required to lead a just and pure life
to achieve piety. In this endeavour, his/her
income and expenditure must remain free of
impurities (such as the receipt or payment of
interest). To do otherwise would be to commit
a sin. The need for Islamic finance can
therefore be seen as a spiritual necessity
rather than an economic convenience.
As it is apparent from the above, many crossborder Islamic finance transactions, contracts
are often governed by English law with the
English courts expressly having the jurisdiction

to decide on the necessary disputes. The
stagnating fact that an Islamic finance contract,
although governed by English law, must still
comply with the regulations and reformations
of the principles of the Sharia in order to be
rightfully enforced in order to provide for the
just equilibrium of balance and correlation
existing between the two systems alike.
Sharia Law must develop a distinctive
corporate culture, the main purpose of which is
to create a collective morality and spirituality
which, when combined with the production of
goods and services sustains the growth and
advancement of the Islamic way of life as
quoted in The Pak Banker.

Endnotes
1. Arbitration Between Petroleum Dev. (Trucial Coast) Ltd. v. Sheikh of Abu Dhabi, 1 INT’L & COM P. L. Q. 247,
250–51 (Sept.1951).
2. 1 WLR 1784 (CA 2004) (UK)
3. European convention 80/934/ECC on the law Applicable to Contractual Obligations (Rome Convention)
[1980]
4. Jonathan G. Ercanbrack- The Law Of Islamic Finance In the United Kingdom (supra)
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THE MARIA SHARAPOVA DECISION
– A DOUBLE FAULT?
- Gary Rice, Aidan Healy and Nial Sexton

The Court of Arbitration for Sport's (CAS) decision in the Sharapova has
the potential to undermine the principle of personal responsibility which
says that athletes are responsible for what they ingest.
The CAS decided to reduce Sharapova's ban
to 15 months (from 2 years), finding that
she bore 'No Significant Fault or
Negligence'. WADA issued a statement
acknowledging the decision, but it
appeared to be issued through gritted
teeth. Even the press release from the CAS
was at pains to point out that the case "was
only about the degree of fault that can be
imputed to the player for her failure to make
www.nzdrc.co.nz

sure that the substance contained in a
product that she has been taking over a long
period remained in compliance with the antidoping rules." This point was not
emphasised in the decision and reads like a
line devised to say the principle we've used
to decide this case isn't applicable in other
cases.
The CAS found that athletes were entitled to
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The CAS found that athletes were entitled
to delegate elements of their anti-doping
obligations. Whilst this is not controversial,
the decision that the athlete is not
responsible for the failings or misdeeds (or
fault) of the person to whom they’ve
delegated their responsibility is very
surprising. In this case, Sharapova's agent's
failure to appreciate that she was taking a
prohibited substance, namely meldonium
(the name of the product was Mildronate)
after it was added to the Prohibited List, did
not mean she could avoid an anti-doping
rule violation, but the length of the ban was
to be determined by her level of fault (or
negligence) rather than her agent's level of
fault or negligence.
In reaching its decision the CAS relied
heavily on the somewhat obscure decision
of Al Nahyan. This case related to the level
of fault of a rider in circumstances where
his horse tested positive. The rider was not
the owner of the horse and the horse was
more often than not in the care of someone
other than the rider. A vet administered a
substance to the horse without properly
checking it and this led to the positive test.
The CAS decided that fault or negligence of
the vet should not be imputed to the rider
and that the rider "employed highly
qualified, properly instructed staff….and
implemented a significant range of
procedures to avoid positive tests" and so he
bore No Significant Fault or Negligence.
The eagle-eyed among you may have
noticed a very clear distinction between the
Al Nahyan and Sharapova decisions. The
former case relates to a horse who is fed or
administered substances by humans. A
horse can obviously never be under the
constant watch and supervision of a rider
who may ride any number of other horses
and may be in a different continent to the
horse. There is a certain logic to assessing
the rider's degree of fault as distinct from
imputing the fault of others to him. We
never thought we'd have to use the
following words in a sentence - Maria
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Sharapova is not a horse. One of the
fundamental principles of the World AntiDoping Code is that athletes are personally
responsible for what they ingest and have a
duty to exercise the utmost caution in this
regard. Not only that, the rules at issue in
the Al Nahyan are not under the World AntiDoping Code (Code), albeit the FEI's Equine
Anti-Doping and Controlled Medication
Regulations mirror the Code in many ways.

Returning to Sharapova, the CAS went on to
say "a player who delegates his/her antidoping responsibilities to another is at fault
if he/she chooses an unqualified person as
her delegate, if he/she fails to instruct him
properly or set out clear procedures he/she
must follow in carrying out his task, and/or if
he/she fails to exercise supervision and
control over him/her in the carrying out of
the task."
The criteria considered by the CAS in
determining an athlete's degree of fault
(where he or she has delegated his or her
anti-doping obligations) are:
1. Has the athlete chosen a suitably
qualified person?
2. Did the athlete instruct the person
properly and set out clear procedures as to
how the tasks should be carried out?
3. Did the athlete exercise supervision and
control over the person to whom the tasks
were delegated?
www.nzdrc.co.nz
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Although the CAS found her agent was
suitably qualified, it then went on to find
that Sharapova had not given him any
instructions or set out any procedures, or
exercised any supervision or control
whatsoever:
"The Player, however, did not give Mr
Eisenbud [her agent] instructions as to how
this task had to be performed. The Player did
not tell Mr Eisenbud to check (and Mr
Eisenbud did not check) whether Mildronate
was only a 'brand name' or indicated the
ingredient of the product; she did not put
him in touch with Dr Skalny at the time she
left the care of Dr Skalny, but simply
supplied Mr Eisenbud with the names of the
Skalny Products; she did not instruct Mr
Eisenbud to consult with the WADA, ITF or
WTA website, to call the ITF 'hot line', to open
the flash drive supplied with the wallet card,
or even to read the emails received, opening
the 'links' contained therein. In other words,
the Player chose a sufficiently qualified
person as her delegate for the purposes of
checking the Prohibited List.

–

A

DOUBLE

FAULT?

Mildronate was the name of the product or
the substance, and whether he had made the
necessary confirmation each year that the
product had not been added to the Prohibited
List."
Therefore, according to the CAS, the only of
the above criteria Sharapova met was to
choose a qualified person. Even this finding
is open to question as if Sharapova's agent
was sufficiently qualified to carry out the
task he was assigned, one would expect that
he would have obtained a list of the
ingredients of all of the products she was
taking and compared it to the new
Prohibited List, told her to stop taking
meldonium and there would have been no
positive test.

In the same way, the Player did not establish
any procedure to supervise and control the
actions performed by Mr Eisenbud in the
discharge of the tasks he was expected to
perform: no procedure for reporting or
follow-up verification was established to
make sure that Mr Eisenbud had actually
discharged the duty, for instance, of checking
year after year the Skalny Products towards
the Prohibited List....
Where the Player fell short, however, was in
her failure to monitor or supervise in any
way whether and how IMG was meeting the
anti-doping obligations imposed on an
athlete when IMG agreed to assist her. She
failed to discuss with Mr Eisenbud what
needed to be done to check the continued
availability of Mildronate (as opposed to the
procedure to check new substances she was
prescribed), to put him in contact with Dr
Skalny to understand the nature of the
Skalny products, to understand whether
www.nzdrc.co.nz

No Significant Fault or Negligence is defined
in the Code as "the Athlete establishing that
his or her Fault or negligence, when viewed
in the totality of the circumstances and
taking into account the criteria for No Fault
or Negligence, was not significant in
relationship to the anti-doping rule
violation." Given the list of Sharapova's
failures listed above, it seems questionable
to say that her level of fault was not
significant in relationship to testing positive
for meldonium.
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The decision would appear to create
something of a loophole by allowing
athletes not to be responsible for the
failings of those to whom they delegate
anti-doping activities as long as that person
is sufficiently qualified. Many athlete
support personnel would of course be
sufficiently qualified and if they were to
conveniently forget to check a particular

–

A

DOUBLE

FAULT?

substance or its list of ingredients or even
to check the Prohibited List, should the
athlete's sanction be reduced?
This decision of the CAS will undoubtedly
come under significant scrutiny and in our
opinion could be overturned by another CAS
panel if the opportunity to do so arises.

Gary Rice
Partner
Aidan Healy
Associate

Nial Sexton
Solicitor

DAC Beachcroft has the leading sports regulatory practice in Ireland and acts for regulators of
sport and national governing bodies. Our practice includes anti-doping, integrity, cases before
the Court of Arbitration for Sport and defending sports organisations in legal challenges in
contentious disputes.

NON-SIGNATORIES TO ARBITRATION AGREEMENTS
- Hazel Brasington and Andrey Panov

Where a non-signatory is involved in performing a contract it may be bound
by the arbitration agreement. 'Good faith' will play a role, as case law
concerning the 'group of companies' doctrine reveals. The solution is to
be absolutely clear in your arbitration agreement as to whether you wish
it to extend to non-signatories involved in a project.
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Introduction

Drafting the arbitration agreement

Parties' consent is the foundation of any
international arbitration. Usually, this consent
is expressed in an arbitration agreement,
binding the formal signatories to the contract.

"The 'group of companies' doctrine
addresses the (presumed) intention of
the parties to arbitrate."

It may not be unusual for companies within the
same group to be involved in carrying out
various parts of a project, even without
contracts formally setting out their roles. If
there is no wish to allow extension of an
arbitration agreement to nonsignatories
involved in a project, this has to be very clearly
indicated in the agreement. Companies may
otherwise find themselves drawn into
arbitration proceedings with related companies
and find that the circumstances justify that. In
order to ensure the effectiveness of corporate
structures created with the intention of
The arbitration clause is binding on the basis of allocating profit, cost and risk between
assignment, succession or agency: no surprises different entities, companies will need to
review all transactions and associated
there. In certain circumstances, however, the
arbitration agreements to check where and
court or tribunal may extend the arbitration
clause to include a party other than a signatory how best to put the necessary express
provisions in place.
to the arbitration clause, in particular if that
party has corporate ties with the original
signatory.
Case law on 'group of companies'
There are circumstances where non-signatories
to the original agreement may be bound by it
and benefit from it. The New York Convention
states that international arbitration
agreements are binding on the parties
involved (article II). It provides no guidance as
to how those parties are to be determined.
National laws are also almost universally silent
on this matter. The non-signatory position is
therefore developed through case law across
jurisdictions: this can cause difficulties when
drafting arbitration clauses.

'Group of companies' and 'piercing
the corporate veil'

The Dow Chemical Company and others v
ISOVER Saint Gobain

A prominent case covering 'group of
companies' is the Dow Chemical v ISOVER ICC
arbitration. The dispute arose out of several
contracts executed by various Dow Chemical
Company subsidiaries (but not Dow Chemical
Company itself) and Isover. Dow Chemical
Company together with its subsidiaries
Essentially, both are justified by considerations commenced arbitration. Isover objected to
of fairness and good faith, both of these
jurisdiction over the claims asserted by Dow
general principles of contract law (although
Chemical Company on the ground that the
these general principles are not applicable
latter was not a party to the contract. The
under English law, they are relevant in
tribunal upheld its jurisdiction.
Australia and many civil law jurisdictions). Veil
piercing focuses on fraud or abuse of right
The award is often misinterpreted as
where the real party is shielded from liability
suggesting that the corporate ties within the
by the corporate structure. The 'group of
group were sufficient to establish the tribunal's
companies' doctrine addresses the (presumed) jurisdiction, and has thus been subject to
intention of the parties to arbitrate.
criticism. In fact the reasoning was more
Two well-known doctrines which allow
extension of the arbitration agreements to
non-signatories are 'group of companies' and
'piercing the corporate veil'. These two
theories are often mixed up.
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nuanced, taking into account the role of the
non-signatory 'in the conclusion, performance,
or termination of the contracts'.

Government of Pakistan, Ministry of
Religious Affairs v Dallah Real Estate
and Tourism Holding Company
The ICC analysis based on the non-signatories'
involvement with the contract was supported
by the French courts in the 2010 case of
Pakistan v Dallah. The Paris Court of Appeals
dismissed the challenge of an ICC award which
upheld the jurisdiction against Pakistan arising
out of the contract signed by Dallah and a trust
established by Pakistani presidential in
negotiations, performance and termination of
the agreement showed that it (and not the
trust) was the 'true party' to the agreement
and, hence, to arbitration.
The UK Supreme Court had earlier refused to
enforce the award in England on the basis that
the Government of Pakistan was not a proper
party to the arbitration.

Case No. 4A_450/2013
In 2013, the Swiss Supreme Court applied a
similar test. The facts of this case are a little

complicated. It involved three contracts
between Iranian company A and Italian
company B1 (part of B Group of companies).
The project was suspended and parties sought
to resolve the dispute by negotiation. During
the negotiations the parties agreed that the
project would be carried out by a specific
division of B1's parent company – B2 – instead
of B1, and that a member of this division would
become responsible for the project. It was also
agreed that B2 was to provide a guarantee for
performance of the contract.
The division responsible for the project was
later acquired by B3 (also a company within B
Group). Subsequently, B1 started arbitration
against A, and A brought a counterclaim against
B1 and B3. The tribunal upheld B3's objection
against jurisdiction, but the Swiss Supreme
Court set aside this part of the award and
remitted the case to the tribunal.
In its decision, the Swiss Supreme Court relied
not only on the involvement of B1, B2 and B3 in
carrying out the project, but also on the
principle of good faith: the court considered
that the confusion that existed among the B
Group of companies was a valid reason for A's
inability to identify the actual contracting
party.

Hazel Brasington is a transport lawyer based in Melbourne.
She is a highly experienced and highly regarded transport lawyer with
commodities expertise. Her current practice includes contentious and
advisory work in shipping, commodities, international trade, insurance,
ports and logistics and energy. With significant international and domestic
experience Hazel is regarded as one of the leading lawyers in her area.
Andrey Panov is a dispute resolution lawyer based in Moscow focusing on
international arbitration and litigation.
Andrey acts as counsel in litigation and arbitration. His practice spans
international commercial and investment arbitration; construction,
general commercial and corporate disputes; enforcement of arbitral
awards and foreign court judgments; proceedings in support of foreign
litigation and arbitration.
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NZDRC is the leading independent, nationwide provider of private
commercial dispute resolution services in New Zealand.
• Commercial Arbitration
• Expedited Commercial Arbitration
• Commercial Mediation
• Arb-Med
• Early Neutral Evaluation
• Expert Determination
• Conflict Management Audits, Coaching, Systems &
Strategies
NZDRC also provides international dispute resolution services through the
related entity New Zealand International Arbitration Centre (NZIAC).
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website.

The Transpacific Partnership: Does it
achieve the necessary balance between
investment protection and regulatory
discretion?

enforce those rights. Absent a proper
mechanism for enforcement, the rights granted
are hollow and will be unlikely to promote the
investment sought.

The vague nature of the rights created by old
1. Introduction
treaties has been directly considered in the
TPP. The TPP is part of a new generation of
international investment agreements which, by
The inclusion of investor state dispute
its terms, better achieves the balance between
settlement (ISDS) provisions in international
investment agreements, including the recently investment protection and regulatory
disclosed TransPacific Partnership, has become discretion. In our view, the TPP is unlikely to
restrict a government of a member State from
contentious around the world. In Australia, at
least, the concern intensified after Philip Morris legitimately regulating in the public
interest. We discuss below the key provisions
Asia sued the Australian Government in 2011
of the TPP’s Investment Chapter (Chapter 9)
under the Hong KongAustralia Bilateral
which, we say, supports our argument. We
Investment Treaty challenging Australia's
concentrate on the expropriation protection in
tobacco plain packaging legislation. Critics
Article 9.8 primarily because it is this standard
believe the inclusion of ISDS in international
that has engendered particular concern about
investment agreements compromises a
government’s sovereignty by enabling foreign the potential to limit a State’s right to regulate
in pursuit of noninvestment policy objectives.
corporations to sue a government for passing
new laws or implementing new policiesThe protections afforded to investors in the
effectively, domestic regulation in the public
TPP’s Investment Chapter are typical
interest.
protections (such as fair and equitable
treatment), which, as drafted, appear to be
The authors consider that there is a real issue
to be addressed, but properly understood, it is derived from US investment treaty practice, and
not ISDS clauses that give rise to this issue, but can be found in similar terms in many of
Australia’s modern free trade agreements.
rather the vague nature of the substantive
However, the TPP incorporates language that
rights created by treaties which contain ISDS
clarifies the protections, particularly the
clauses. Those rights are intended to promote
investment and therefore growth for the States protection against expropriation. It thereby
instructs the arbitrators to conduct a balancing
entering into the treaties. If the advantage of
exercise between investment protection and
growth through investment is real and the
regulatory discretion, rather than leaving the
price of that investment is the creation of
protections open to different interpretations by
substantive rights stipulated in the treaties,
different arbitrators.1 The TPP also enlarges
then there must be a way for an investor to
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the ambit of the exceptions to the protections.
That is, it allows a State to be exempt from the
obligations of the treaty in
certain listed situations in which compliance
would be incompatible with key policy
objectives.
With one exception, the investment
protections can be enforced directly by TPP
investors through ISDS. The one exception is
ISDS will not apply between Australia and New
Zealand (by side letter). This is not a new
scenario.2 There was a similar bilateral
carveout under the ASEANAustraliaNew
Zealand Free Trade Agreement; a recognition
that each country has strong mutual trust and
understanding of each other’s court system,
demonstrated also by the TransTasman
treaty on enforcing court judgments.3
The ISDS mechanism in the TPP is also fairly
typical of modern international investment
agreements, but it includes additional
procedural safeguards which protect
governments from unmeritorious claims,
ensure transparency, and allow TPP member
States to maintain control over the TPP’s
interpretation (rather than the arbitral
tribunal).
Critics who argue that there should be no ISDS
at all in the TPP and other international
investment agreements risk rendering
investment protections virtually
unenforceable. By relying solely on interstate
dispute resolution measures, the affected
investor must persuade its State to pursue a
claim. It is also important to remember the
historical justification for ISDS, which was to
protect businesses that invested in foreign
jurisdictions where there may not have been
robust democracies, rule of law or effective
www.nzdrc.co.nz

enforcement systems. Although most of the
TPP member countries are developed nations,
concerns continue, because even in
developed countries, States can, consistent
with their own laws, breach the acceptable
standards enshrined in treaties. Given that the
treaties are designed to promote investment
by providing clear statements of principle, it is
appropriate that the final determination of
whether that principle has been violated
should be truly independent of the State which
is the defendant. It would also be unsaleable
for a treaty to stipulate that an investor from a
developing country can only have recourse to
the host State’s courts, while an investor
from a developed country can prosecute its
claim by independent arbitration. The
agreement evidenced by the TPP is most
unlikely, unless it is enforceable by investors
from all countries in the same manner. That is,
there must be reciprocity.
A blanket exclusion of ISDS in all international
investment agreements is not the answer to
concerns about a government’s right to
regulate in the public interest. The answer lies
in the drafting of the investment protections
themselves and, we submit, the text of the
TPP goes some way to achieving the necessary
balance between investment protection and
regulatory discretion.

2. The TransPacific Partnership
2.1 Introduction
The TPP is the world’s largest regional free
trade agreement, between 12 countries who
represent approximately 40% of the global
economy-Australia, Brunei, Canada, Chile,
Japan, Malaysia, Mexico, New Zealand, Peru,
Singapore, the United States, and Vietnam.4
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The text of the TPP, negotiated for about 7
years, was agreed on 5 October 2015.

have interpreted the standards therein (and
any exceptions) in light of the narrow stated
object and purpose of the treaty (i.e.
It is not known how soon it will enter into force investment protection and promotion). The
(or if at all, being at the whim of each country’s preamble is an aid to the interpretation of a
domestic politics)5. It will enter into force when treaty8 and is commonly used by arbitral
(or if) at least six of the original signatories,
tribunals to identify the treaty’s object and
who must account for at least 85% of the
purpose and to construe its terms.9
combined GDP of the original
signatories in 2013, have ratified the
By contrast, some modern agreements contain
6
agreement. This means that the TPP cannot
language in the preamble which lists other
enter into force unless both Japan and the
noninvestment policy objectives (such as
United States ratify it.
the promotion of sustainable development).
The preamble to the TPP does this; it expressly
There are many extant agreements between
recognises a State’s “inherent right to
TPP member countries. Australia, for example,
regulate”. It also states that the TPP member
already has an investment agreement with
countries resolve to:
every TPP member country except Canada.7
Although Australia’s existing agreements with
“preserve the flexibility of the Parties to set
Mexico, Peru and Vietnam will terminate on
legislative and regulatory priorities,
entry into force of the TPP, by side letter,the
safeguard public welfare, and protect
remainder of Australia’s investment
legitimate public welfare objectives, such as
agreements (and indeed, it seems all of the
public health, safety, the environment, the
extant agreements between other TPP member
conservation of living or nonliving
countries) will remain in effect. This may mean
exhaustible natural resources, the integrity
that a foreign investor has a choice between
and stability of the financial system and
suing under an existing investment agreement
public morals.”
and suing under the TPP and, if it has that
choice, will no doubt choose the agreement
This preamble should go some way to
which provides to it the best protection.
identifying areas which will be legitimate areas
However, as discussed below, the curtailed
of regulation, even if that regulation adversely
scope of the application of the mostfavoured
affects an investment of an entity from another
nation clause in the TPP means that an investor TPP member State. However, it is unlikely that
is unlikely to be able to sue under the TPP and the preamble amounts to carte blanche for
rely on better terms in an existing agreement
regulation in the specified areas. Presumably
(or the absence of carve outs from investment regulation must otherwise be consistent with
protection in that existing agreement as found the terms of the TPP; for example, it must not
in the TPP). This is because the MFN clause in
be discriminatory (i.e. discriminate in favour of
the TPP is limited in its application to future
domestic investments) and it must be
international investment agreements only.
reasonable (interpreted widely) to meet a
legitimate policy.
2.2 The TPP – its terms
Investor and Investment
Preamble
The definitions of investor and investment are
Non-investment policy objectives rarely
important to the scope of application of the
appear in the preamble of older international
rights and obligations of an international
investment agreements (such as the Hong
investment agreement. This is subject to the
KongAustralia BIT). As a result, tribunals
terms of the ‘denial of benefits’ clause which
resolving disputes under those agreements
permits the exclusion of certain investors
www.nzdrc.co.nz
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permits the exclusion of certain investors
from protection.
Other than a State Party, there are two types of
investors under the TPP: a national or an
enterprise of a Party.10
A “national” is a natural person who has the
nationality of a Party according to Annex 1A
or a permanent resident of a Party.11
Annex 1A provides for Partyspecific
definitions of ‘nationality’. As with most
investment treaties, the TPP bases nationality
exclusively on the laws of the State of the
claimed national. In Australia, a natural person
who is an Australian citizen, as defined in
the Australian Citizenship Act 2007, has
Australian nationality.

An “enterprise of a Party” is an enterprise
constituted or organised under the law of a
Party or a branch located in the territory of a
Party which also carries out business activities
there.12 In respect of the inclusion of a
“branch”, an enterprise of a Party need not be
an enterprise constituted or organised under
the law of a Party. It may be constituted and
organised under the law of any State
(including a nonState Party). However, in that
case what is critical is that the entity carries
out ”business activities” in a State that is a
Party to the TPP.
However, this definition needs to be read with
Article 9.14, a denial of benefits clause, which
permits the exclusion of certain investors.
Such a clause is not uncommon in modern
treaties. It enables a TPP member country to
deny the protections in the Investment
www.nzdrc.co.nz

Chapter to:
• an investor, who is owned or controlled13
by a (natural or legal) person of a non-State
party or the denying State party, who has
no substantial business activities in the
territory of any State party other than the
denying State Party;
• an investor, who is owned or controlled
by a (natural or legal) person of a non-Party
and the denying State party has in place
measures with respect to that non-Party (or
a person of the non-Party) that prohibits
transactions with the investor or that would
be breached if the benefits of the
Investment Chapter were accorded to the
investor.
The first carveout gives TPP member countries
the authority to carve out from the definition of
“investor” shell companies owned by
persons of a third country which do not have
substantial business activities in the territory
of a State Party. Its purpose is to stop treaty
shopping. Unlike earlier treaties, it will not be
possible for investors from nonParty
States to structure their investment to take
advantage of the treaty. While the principle of
“abuse of right” prevented the late adoption of
a nationality for the purpose of a treaty,
that general principle of international law is
much narrower than the denial of benefits
clause in the TPP.
The second carve out relates to an entity which
has a substantial business in a TPP member
State but the State, which might
otherwise have been the subject of a claim, has
regulations in place which prohibit transactions
with the investor. An example of such a
regulation is the long standing US embargo[14]
on almost all trade and investment involving
Iran, prohibiting US persons[15] from
engaging in transactions or dealings with Iran.
On 16 January 2016, the US lifted the
nuclearrelated “secondary sanctions” (directed
towards nonUS persons for conduct involving
Iran that occurs outside the US) but the
domestic trade embargo remains in place.
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Article 9.14 will not operate automatically. The
right to deny will need to be exercised through
positive action by the TPP member
country in question (such as an exchange of
letters with the relevant investor).16

By Article 9.8(6), the concept of ‘expropriation’
is clarified and narrowed. A State’s decision not
to issue, renew or maintain a subsidy or grant,
or to modify a subsidy or grant, absent a legal
or contractual commitment to do so, or in
accordance with the terms of the subsidy or
grant, does not of itself constitute
expropriation.

“Investment” is defined widely and is again
based on US investment treaties (including the
Australia-US FTA).17 The definition
sets out numerous specific (but nonexhaustive) examples of an investment
including intellectual property rights, equity
participation in an enterprise and construction
contracts and other similar contracts. The
definition of “investment” expressly excludes
“an order or judgment in a judicial or
administrative action”. In addition, the TPP also
requires that the asset has the “characteristics
of an investment” such as the commitment of
capital, the expectation of gain or profit, or the
assumption of risk. This is not a new test.18
It is worth mentioning that the Hong KongIt is, however, an additional hurdle for an
Australia BIT, on which Philip Morris Asia relied,
investor to meet when bringing a claim.
uses “deprivation” language only in its
expropriation clause, which is atypical of
Article 9.8: Expropriation and Compensation
investment agreements.20 Article 6(1) of that
treaty requires that investors “shall not be
The obligation on TPP member countries not to deprived of their investments nor subjected to
expropriate is described in terms with which
measures having effect equivalent to such
we are already familiar. The language used is
deprivation”. This language, which prohibits
almost identical to that used in each of the
the “deprivation” of an investment, is
existing investment treaties Australia has with significantly wider than the language in the
TPP member countries.
TPP, which prohibits expropriation. The term
“expropriation” carries with it the connotation
Under Article 9.8, a Party must not expropriate of a “taking” of a person’s property with a view
or nationalise a covered investment, directly or to transferring ownership of that
indirectly though measures equivalent
property to another person (such as the
to expropriation or nationalisation, except:
State).21 By contrast, a “deprivation” can occur
without a ‘taking’.22
• for a public purpose – which is said to be
a reference to a concept in customary
The meaning and scope of “public purpose”
under customary international law is obviously
international law.19
important. The tribunal in ADC Affiliate
• in a non-discriminatory manner,
Ltd v The Republic of Hungary23 stated that the
treaty requirement of “public interest”24
• on payment of prompt, adequate and
requires some “genuine interest of the
effective compensation; and in accordance public”. Andrew Newcombe and Lluis Paradell
with due process of law.
state that, at the very least, there must be some
demonstrable public interest or genuine public
As discussed below, Article 9.8 is to be
need and the expropriation must be made in
interpreted in accordance with Annex 9-B.
“good faith”.[25]
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and the expropriation must be made in “good
faith”.25
It seems clear that the public purpose
requirement would be breached if property
were seized for the personal use of a dictator
or third party or as a reprisal for another State’s
conduct.[26] It is theoretically possible that the
termination of a contract by a State due to a
financial crisis may be a termination for a
public purpose (although this has not been
established on the facts in cases to date).27
Two cases in which the State taking was said
not to be in the public interest are ADC Affiliate
Ltd v The Republic of Hungary[28] and
Siemens AG v The Argentine Republic.29
In the former, a 2001 Hungarian decree voided
investors’ contracts for the operation and
management of the Budapest airport. The
airport was subsequently taken over by the
State in 2002 but then privatised in 2005. The
Hungarian government argued its measures
were part of the process for Hungary’s access
to the EU and served the strategic interests of
the State. However, the tribunal concluded
that the taking was not in the public interest. It
said the subsequent privatisation of the airport
which earned Hungary USD 2.26 billion
rendered any public interest argument
unsustainable.

had been awarded through public competitive
bidding, as part of a change of policy by a new
government.
Neither decision should fuel a concern that a
State’s right to regulate for a public purpose is
being curtailed.
Indeed, according to Newcombe and Paradell,
the jurisprudence suggests that States are
afforded a wide margin of appreciation in
determining whether an expropriation serves a
public purpose. To this extent, the concern that
the obligation not to expropriate may curtail a
State’s right to regulate in the public interest is
overstated. However, provided that the
relevant State action falls within the
more constrained definition of ‘expropriation’
in the TPP (as a consequence of Annex 9-B
– discussed below), an expropriation which
is legal, for a public purpose, and nondiscriminatory must still be subject to prompt,
adequate and effective compensation.
Annex 9-B
Annex 9-B circumscribes the meaning of
‘expropriation’.[30] The form of this Annex
originates from the US and Canadian Model
BITs which were revised in 2004.31
Annex 9-B expressly provides that whether an
action by a Party constitutes indirect
expropriation requires a casebycase, fact based
inquiry that includes consideration of the
following factors:
• the economic impact of the government
action (although an adverse effect on the
economic value of an investment is not
sufficient of itself – a clear move away from
the oftcriticised “sole effects” doctrine32);

In the latter case, the tribunal found there was
no evidence of a public purpose because the
measures in question, which had the effect
of terminating a contract for the provision of
national identity cards, were taken to reduce
the costs to Argentina of the contract, which
www.nzdrc.co.nz

• the extent to which the government
action interferes with distinct, reasonable
investment-backed expectations; and
• the character of the government action.
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In respect of the second factor, the TPP
expressly clarifies, by footnote,33 that whether
an investor’s investment-backed
expectations are reasonable depends on
factors such as whether the government
provided the investor with binding written
assurances and the nature and extent of
governmental regulation or potential
regulation in the relevant sector. We have
suggested previously34 that rights inherent in
an investment should be construed to be
flexible rights having regard to the natural
evolution of the legal framework which
existed at the time of the investment. The
nature and course of that evolution will
obviously differ between countries for cultural
reasons. Accordingly, the concept of
expropriation should only arise where the
change in regulation falls outside
the evolution of the law which could
reasonably have been contemplated at the
time of the investment.
The third factor above the “character” of the
government action is not further explained in
the TPP. The ASEAN-Australia-NZ FTA
and the MalaysiaAustralia FTA state that the
character of government action includes its
objective and whether the action is
disproportionate to the public purpose. A test
of “proportionality” was endorsed by the
tribunal in Tecmed v Mexico.35 The tribunal
said

there must be a reasonable
relationship of
proportionality between
the charge or weight
imposed to the foreign
investor and the aim
sought to be realized by
any expropriatory measure

“Nondiscriminatory regulatory actions by a
Party that are designed and applied to
protect legitimate public welfare objectives,
such as public health, safety and the
environment, do not constitute indirect
expropriation, except in rare circumstances.”
Regulatory actions to protect public health are
said37 to include measures with respect to the
regulation, pricing and supply of, and
reimbursement for, pharmaceuticals (including
biological products), diagnostics, vaccines,
medical devices, gene therapies and
technologies, health-related aids and
appliances and blood and blood-related
products.
While some suggest the language “except in
rare circumstances” should be removed from
paragraph 3(b), so that non-discriminatory
regulation can never be indirect expropriation,
to do so would unduly favour the host State
and disadvantage the investor, to the
detriment of the whole purpose of
international investment agreements.
In addition, Article 9.15, entitled “Investment
and Environmental, Health and other
Regulatory Objectives”, states:
“Nothing in this Chapter shall be construed to
prevent a Party from adopting, maintaining or
enforcing any measure otherwise
consistent with this Chapter that it considers
appropriate to ensure that investment activity in
its territory is undertaken in a manner
sensitive to environmental, health or other
regulatory objectives.”

This language is also found in the AustraliaUnited States FTA however in that agreement it
is limited to environmental objectives.
The TPP is broader in its reach to “health or
other regulatory objectives”. Article 9.15
36
requires the State to show that it determined
that the measure was appropriate with respect
The above gives some clarity to the meaning of to the objective sought. Presumably this
“indirect expropriation” under the TPP.
requirement will require proof that, prior to the
Further, paragraph 3(b) of Annex 9B states:
action subject of complaint, the State
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actually turned its mind to the issue and made
the determination. In addition, it seems
reasonably arguable that the State must show
the decision was made in good faith (i.e. not
for a collateral purpose, such as avoiding
the operation of the TPP).
Investment Schedules
The TPP also contains Schedules to the
Investment Chapter in which each country has
listed country specific measures or sectors
that
are exempt from particular provisions of the
Investment Chapter. The exemptions are not
insignificant. But, they do not apply to the
expropriation protection in the Investment
Chapter. Australia, for example, has listed
foreign investment policy decisions including
decisions made pursuant to recommendations
of the Foreign Investment Review Board (FIRB),
which regulates significant
investments into the country. Australia has
also reserved the right to adopt or maintain
any measure (for example):
• according preferences to Indigenous
persons;
• with respect to the provision of law
enforcement and correctional services;
• with respect to social services
established or maintained for a public
purpose such as social welfare, public
education, child care, public utilities,
public transport, and public housing;
• with respect to the creative arts,
Indigenous cultural expressions and other
cultural heritage;
• with respect to gambling and betting.

protections38 or more favourable
definitions39 or to bypass procedural
preconditions to arbitration[40] from another
BIT. In our view, it does not do so.
First, although it is unsettled as to whether an
investor can use a MFN clause to bypass
preconditions to arbitration (such as the
requirement to litigate a dispute in the local
courts for a certain period of time before
submitting the dispute to arbitration), this
issue does not arise under the TPP because the
MFN clause (at Article 9.5(3)) expressly
excludes dispute resolution from its scope. In
any event, the procedural preconditions
to arbitration in the TPP are competitive, as
discussed below.
Secondly, Australia’s Schedule to Annex II to
the Investment Chapter expressly excludes
past treaties from its scope. It says:
“Australia reserves the right to adopt or
maintain any measure that accords more
favourable treatment to any service supplier
or investor under any bilateral or
multilateral international agreement in
force or signed prior to the date of entry into
force of this Agreement.”

Indeed, all of the TPP countries appear to have
2.3 Does the MFN clause undo all of the work
expressed in some form that the MFN clause
of the TPP protections?
will not extend to legal protections in
treaties that are currently in force; they will
Some commentators have suggested the most- extend only to protections in those treaties a
favoured-nation clause in the TPP undermines host country signs in the future.
the protections therein to the extent that it
allows an investor from a TPP member country This means, for example, an investor cannot
to (for example) import substantive
argue that Australia should be liable for actions
taken under conditions that are exempt
from liability which are not exempt under
www.nzdrc.co.nz
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actions taken under conditions that are exempt
from liability which are not exempt under
other BITs (for example, a decision of the
Australian government not to renew a subsidy
or grant which is protected under Article 9.8(6)
of the TPP).
2.4 ISDS mechanism
The TPP permits arbitration not only of claims
for breach of the treaty’s substantive
investment protections but also for breach of
an investment authorisation or investment
agreement. It provides for arbitration under
the UNCITRAL, ICSID and ICSID Additional
Facility rules, as well as under other rules
agreed by both parties.

election is to be made is effectively at large. If
a Party has not elected to deny the use of ISDS
with respect to such claims by the time
a claim to arbitration is made (e.g. by domestic
legislation), the Party can still elect to do so
during the proceedings (even, it seems,
after the hearing). By so doing, the claim will be
automatically dismissed.

It is important to note that the carve-out
is limited to ISDS only; the rights and
obligations in the TPP still apply to tobacco.
However, a tobacco company would have to
rely on the host State’s courts to bring
proceedings under Chapter 28 for any alleged
breach of the TPP in relation to tobacco.
Chapter 28 allows one State to pursue a
dispute with another. Although this mechanism
However, the TPP shows some deference to
remains, it will be much harder for a tobacco
certain forum-selection clauses that might be
company to initiate a claim. It is unlikely that a
contained in investment agreements. Annex
government (including the governments
9-L prohibits arbitration of claims for breach of of the TPP member countries) would agree to
an investment agreement’s obligations
bring such an action.
pursuant to the TPP’s ISDS mechanism if the
investment agreement already provides for
Procedural safeguards
arbitration under one of the following
prominent arbitral rules - UNCITRAL, ICSID, ICC Importantly, the ISDS provisions in the TPP
or LCIA - and the arbitration would take place
offer ‘procedural safeguards’, some of which
outside the territory of the respondent and in a are common to investment agreements, some
signatory to the New York Convention.
of which are new. These are summarised
Interestingly, this carve-out would not cover
below.
investment agreements which provide for
arbitration under other, equally recognisable,
Prior to initiating proceedings, the investor
arbitral rules, such as the rules of SIAC, AAA,
must first endeavour to resolve its dispute with
HKIAC and ACICA.
the State through consultations and
negotiations for at least 6 months, a time
Article 29.5 (Tobacco Control Measures)
period which is typical of consultation periods
in investment agreements.42 The investor
Against the backdrop of threatened and actual must initiate proceedings within three and a
ISDS following the introduction of tobacco
half years from the date on which the investor
plain packaging legislation in Australia,
first acquired, or should have first acquired,
the TPP has introduced a special (and
knowledge of the alleged breach.43 This
unprecedented) clause preventing tobacco
limitation period is also typical.44
companies making use of the TPP’s ISDS
The notice of arbitration must be accompanied
provisions. This is the first product-specific
exclusion of its kind. Under Article 29.5, a Party by a waiver, by the investor, of any right to
initiate the claim before any other domestic
can elect to deny the use of ISDS for claims
domestic or international court or tribunal. This
challenging a tobacco control measure. A
requirement is intended to prevent the
tobacco control measure is defined very
investor forum shopping.45 There is also
broadly.41 The time at which such an
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requirement is intended to prevent the
investor forum shopping.45 There is also
scope for the tribunal to decide as a
preliminary question, on an expedited basis, an
objection that a claim is manifestly without
legal merit.46 This provides a mechanism to
strike out frivolous or baseless claims. A
related mechanism to discourage frivolous
claims is the tribunal’s ability to award costs
against the investor if the tribunal finds in
favour of the respondent’s objection.47
The investor is also expressed to have the
burden of proving all elements of its claim.48
This is unlikely to constitute a change from
the position which would have prevailed
absent such a provision.
The TPP has improved provisions which ensure
both transparency of the arbitral proceedings
and that its interpretation is within the
control of member States. In respect of the
former, the host State is required to provide all
of the arbitral documents (including the
notice of arbitration, pleadings, transcripts and
the award) to the other non-disputing
TPP members and to the public,49 and
hearings are open to the public. These
requirements are subject to provisions for the
protection of appropriate confidential
information.
As regards its interpretation, the TPP’s
provisions enable Parties to maintain some
control. A TPP Party who is a party to an
arbitration can have the question of whether a
measure falls within one of its exceptions to
the TPP (under Annex I or II to Chapter 9)
determined jointly by the TPP Parties50 rather
than the tribunal, which interpretations are
binding on the tribunal.51
Finally, there is a commitment by TPP member
States to consider, at a later date, both a Code
of Conduct for arbitrators to ISDS52 and an
appellate review mechanism to correct errors
of law53.
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3. Conclusion
The worldwide concern that ISDS
provisions allow foreign companies to sue
governments in respect of laws and
policies aimed at safeguarding the
environment, health and other sensitive
areas, is misdirected. It is not the ISDS
mechanism that should be critiqued.
Rather, attention should be directed to the
substantive investment protections
themselves - the nature of the rights which
are created and the consequences of those
rights.
The TPP aims to protect public welfare by
ensuring the investment protections, such
as the protection against expropriation
discussed in this Chapter, build in those
public welfare considerations. They are
relevant to the content of the investment
protection itself and not just as a possible
exception to its application. To this end,
the TPP goes some way to balancing the
interests of governments and investors by
promoting foreign investment while
recognising the inherent right of
governments to regulate in the public
interest.
It remains the case that unless investment
protections are backed by ISDS, the
alternative, which would allow an investor
to seek redress, is litigation in the courts of
the State alleged to have breached the
treaty. This would severely reduce the
value of the protections on offer,
particularly for those States with
developing economies who have not yet
developed a strong rule of law or
institutions capable of applying it,
particularly against the State. Accordingly,
a blanket exclusion of ISDS in international
investment agreements is not the answer
to the above-mentioned concern.
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End Notes
[1] Although the scope for different interpretations can never
be removed entirely.
[2] In fact, it is interesting that there were not more exclusions
of ISDS by side letter particularly as between the United States
and Australia who excluded ISDS from the Australia-US FTA
(2005) reportedly on the basis that the countries had strong
trust in each other’s legal system.
[3] Australia and New Zealand have agreed to recognise and
enforce judgments of the other’s courts in its territory pursuant
to the Agreement between the Government of Australia and the
Government of New Zealand on Trans-Tasman Court
Proceedings and Regulatory Enforcement (2008).
[4] The TPP is open to accession by other countries: Article 30.4
of the TPP. Indonesia’s President, for example, has declared
that Indonesia intends to join the TPP.
[5] Australia formally signed the TPP in New Zealand on 4
February 2016.
[6] TPP, Article 30.5.
[7] See: the ASEAN-Australia-New Zealand Free Trade
Agreement (2009) (the ASEAN countries are Brunei, Myanmar,
Cambodia, Indonesia, Laos, Malaysia, the Philippines,
Singapore, Thailand, and Vietnam); the Australia-Chile Free
Trade Agreement (2009); the Agreement between Australia and
Japan for an Economic Partnership (2014); the MalaysiaAustralia Free Trade Agreement (2012); the Agreement
between the Government of Australia and the Government of
the United Mexican States and on the Promotion and Reciprocal
Protection of Investments (2007); the Agreement between
Australia and the Government of the Republic of Peru on the
Promotion and Protection of Investments (1997); the
Singapore-Australia Free Trade Agreement (2003); the
Australia-United States Free Trade Agreement (2005).
[8] Vienna Convention on the Law of Treaties (1969), Article 31.
[9] See e.g. Siemens AG v The Argentine Republic, ICSID Case
No. ARB/02/8, Decision on Jurisdiction, [81].
[10] TPP, Article 9.1.
[11] TPP, Article 1.3.
[12] TPP, Article 9.1.
[13] Some agreements, such as the Agreement between
Australia and Japan for an Economic Partnership (2014), give
definition to “owned” and “controlled”. The TPP does not do so
expressly.
[14] Governed by the US Treasury Department’s Iranian
Transactions and Sanctions Regulations.
[15] Defined broadly to include citizens, permanent residents,
US entities and their foreign branches, and foreign persons
while in the US.
[16] Plama Consortium Limited v. Republic of Bulgaria, ICSID
Case No. ARB/03/24, Decision on Jurisdiction, 8 February 2005.
[17] TPP, Article 9.1.
[18] It appears, for example, in the Australia-US FTA, the
Australia-Chile FTA and the Agreement between Australia and
Japan.
[19] Footnote 17.
[20] Although see also Article 5 of the Netherlands-Czech
Republic BIT; Article 4 of the Czech and Slovak Federal Republic
- Sweden BIT; Article 4 of the Sweden - Republic of South Africa
BIT.
[21] See e.g. S.D. Myers v Canada, Partial Award, 13 November
2000. Andrew Newcombe contends that a State act which does
not involve an acquisition should not be regarded as an
expropriation: “The Boundaries of Regulatory Expropriation in
International Law”, ICSID Review – Foreign Investment Law
Journal 1.
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[22] The tribunal in CME (Netherlands) v Czech Republic (Partial
Award, 13 September 2001) considered the meaning of
“deprivation” in Article 5 of the Netherlands-Czech Republic BIT
and said (at [150] and [151]): “The Treaty’s provision regarding
‘deprivation’ tracks the broadest expropriation provisions in
bilateral investment treaties... A ‘deprivation’ ... occurs ...
whenever a State takes steps ‘that effectively neutralize the
benefit of the property for the foreign owner.’ Such
expropriations may be deemed to have occurred regardless of
whether the State ‘takes’ or transfers legal title to the
investment...The Treaty avoids any narrow definition of
expropriation in part by avoiding the use of that word
altogether. The Treaty focuses on the interference in the
investor’s ownership, rather than any transfer of the investment
to the State, by prohibiting ‘deprivations’ rather than ‘takings’.”
[23] ICSID Case No ARB/03/16.
[24] The claim was brought under the Cyprus-Hungary BIT.
[25]Andrew Newcombe and Lluis Paradell, Law and Practice of
Investment Treaties: Standards of Treatment (Kluwer Law
International, 2009) at [7.32].
[26] Ibid.
[27] Siemens AG v The Argentine Republic ICSID Case No
ARB/02/8 at [273] (the context being Argentina’s fiscal crisis).
[28] ICSID Case No ARB/03/16.
[29] ICSID Case No ARB/02/8.
[30] The Annex is said to constitute “an integral part” of the TPP:
Article 30.1.
[31] See Treaty between the Government of the United States
of America and the Government of [Country] Concerning the
Reciprocal Protection of Investment (US Model BIT), Art 6(1) and
Annex B(4), (2004); Agreement between Canada and [Country]
for the Promotion and Protection of Investments (Canada Model
BIT), Art 13 and Annex B.13(1) (2004). Very similar annexes can
also be found in the Australia-United States FTA, the ASEANAustralia-New Zealand FTA, the Australia-Chile FTA, the
Malaysia-Australia FTA, and the Korea-Australia FTA.
[32] Accepted by the ICSID Tribunal in Compania del Desarrollo
de Santa Elena v Costa Rica ICSID Case No ARB/96/1 (17
February 2000).
[33] TPP, Annex 9-B, footnote 36.
[34] Stephenson and Carroll, “Protecting Foreign Investments by
using Bilateral Investment Treaties” (2011) 30 Australian
Resources and Energy Law Journal 40.
[35] Tecnicas Medioambientales Tecmed SA v The United
Mexican States, Case No ARB(AF)/00/2, Award 29 May 2003.
[36] At [122].
[37] TPP, Annex 9-B, footnote 37.
[38] For example, the Australian claimant in White Industries
Australia Ltd v India (UNCITRAL Award, 30 November 2011)
used the MFN clause in the Australia-India clause to import
substantive protections from another Indian BIT (the KuwaitIndia BIT), guaranteeing the claimant “effective means of
asserting claims and enforcing rights”.

[39] For example, in CME Czech Republic BV v Czech Republic
(UNCITRAL Award, 14 March 2003) the tribunal allowed the
claimant to use the MFN clause in the Czech RepublicNetherlands BIT to import a more favourable definition of “just
compensation” from another Czech BIT (the US-Czech BIT).
[40] For example, in Maffezini v Spain (ICSID Case No
ARB/97/7), the claimant sought to avoid submitting the dispute
to the Spanish courts for 18 months as mandated by the
Argentina-Spain BIT before resorting to international arbitration
by importing the dispute settlement provision from the ChileSpain BIT which only required the claimant to observe a six
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[38] For example, the Australian claimant in White Industries
Australia Ltd v India (UNCITRAL Award, 30 November 2011)
used the MFN clause in the Australia-India clause to import
substantive protections from another Indian BIT (the KuwaitIndia BIT), guaranteeing the claimant “effective means of
asserting claims and enforcing rights”.
[39] For example, in CME Czech Republic BV v Czech Republic
(UNCITRAL Award, 14 March 2003) the tribunal allowed the
claimant to use the MFN clause in the Czech RepublicNetherlands BIT to import a more favourable definition of “just
compensation” from another Czech BIT (the US-Czech BIT).
[40] For example, in Maffezini v Spain (ICSID Case No
ARB/97/7), the claimant sought to avoid submitting the dispute
to the Spanish courts for 18 months as mandated by the
Argentina-Spain BIT before resorting to international arbitration
by importing the dispute settlement provision from the ChileSpain BIT which only required the claimant to observe a six
month negotiation period before filing for arbitration.
[41] A tobacco control measure is defined as a measure related
to the production or consumption of manufactured tobacco
products (including products made or derived from tobacco),
their distribution, labelling, packaging, advertising, marketing,
promotion, sale, purchase, or use, as well as enforcement
measures, such as inspection, record-keeping, and reporting
requirements. A measure with respect to tobacco leaf that is not
in the possession of a manufacturer of tobacco products or that
is not part of a manufactured tobacco product is not a tobacco
control measure.
[42] See e.g. the ASEAN-Australia-New Zealand Free Trade
Agreement (2009); the Australia-Chile Free Trade Agreement
(2009); the Agreement between the Government of Australia
and the Government of the United Mexican States and on the
Promotion and Reciprocal Protection of Investments (2007); the
Agreement between Australia and the Government of the

Republic of Peru on the Promotion and Protection of
Investments (1997); the Singapore-Australia Free Trade
Agreement (2003).
[43] TPP, Article 9.20(1).
[44] Under Australia’s existing investment agreements with the
TPP member countries, the limitation period ranges from 3 to 4
years.
[45] TPP, Article 9.20(2). Such a waiver is also required under
the ASEAN-Australia-New Zealand Free Trade Agreement (2009);
the Agreement between the Government of Australia and the
Government of the United Mexican States and on the Promotion
and Reciprocal Protection of Investments (2007); and the
Singapore-Australia Free Trade Agreement (2003).
[46] TPP, Article 9.22(4).
[47] TPP, Article 9.22(6).
[48] TPP, Article 9.22(7).
[49] Compare the provisions in the ASEAN-Australia-New
Zealand Free Trade Agreement (2009) in which transparency is
optional only.
[50] Specifically, the Trans-Pacific Partnership Commission,
which is composed of government representatives of each Party.
[51] TPP, Article 9.25.
[52] TPP, Article 9.21.6.
[53] TPP, Article 9.22.11.
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H OW REASONA B LE IS A ' REA SONA
OPPORTUNITY'? THE VICTORI AN S
C OU RT CONSIDERS THE S CO PE O
PROC EDURAL FA IRN ESS IN COMM
ARBI T RATIONS
Under the Commercial Arbitration Act 2011 (Vic) (the Act), parties to
an arbitration must be given a reasonable opportunity of presenting
their case (section 18 of the Act). This provision necessarily raises
the question: what amounts to a 'reasonable opportunity' to present
your case?
This was the central issue on appeal in the Victorian Supreme Court in Amasya Enterprises Pty Ltd
v Asta Developments (Aust) Pty Ltd [2016] VSC 326. Amasya Enterprises Pty Ltd (Amasya)
appealed against an arbitral award on the basis that they were denied procedural fairness in
breach of section 18 of the Act because the arbitrator made the award on the basis of a claim
that was not pleaded in the Notice of Dispute served by Asta Developments (Aust) Pty Ltd (Asta)
and was not argued in the arbitration.
The Court found that Amasya was afforded a reasonable opportunity to present their case, and
dismissed the appeal. In doing so, Croft J clarified the requirements of procedural fairness
applicable to commercial arbitrations.

The Dispute
Amasya and Asta entered into a construction contract which contained an arbitration agreement
(Contract). Asta was the builder. Both parties purported to terminate the Contract after a number
of disputes arose, and subsequently referred their respective claims to arbitration under the
Contract. The principal issue in the arbitration was which party had rightfully determined the
Contract.
The arbitrator conducted a seven-day evidentiary hearing, at which the parties were represented
by senior and junior counsel, evidence was tendered and witnesses were cross-examined.
Following that hearing, the parties exchanged lengthy written submissions and there was a daylong final oral hearing.
The arbitrator found that neither party was entitled to terminate the Contract, and found instead
that the Contract had been mutually abandoned. The arbitrator then found that by reason of the
mutual abandonment, Asta was entitled to its claim on a quantum meruit basis for the work
which it had actually performed. The quantum meruit claim was an entitlement to reasonable
remuneration for the work performed up to the point of abandonment.

The Appeal
Amasya sought an order to set aside the award on the grounds that it was 'unable to present its
case' or alternatively, that the award was in conflict with the 'public policy of [Victoria]'. These
claims were on the basis that Amasya was not afforded a sufficiently "reasonable opportunity" to
present their case under section 18 of the Act. Asta then sought an order that the award be
enforced under section 35 of the Act.
Amasya submitted that the quantum meruit claim was not a cause of action that was pleaded,
developed or argued by Asta, and in particular because it was not addressed during the final oral
www.nzdrc.co.nz
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Amasya submitted that the quantum meruit claim was not a cause of action that was pleaded,
developed or argued by Asta, and in particular because it was not addressed during the final oral
hearing. Although Asta had claimed to be entitled to be paid on a quantum meruit basis in its
original notice of dispute and written submissions, neither of these were on the basis that the
Contract had been mutually abandoned.
In response, Asta submitted that the issue was raised in its written outline of reply submissions,
and that Amasya had notice of the issue at least four days before the final oral hearing, but that
neither party chose to address it during the oral hearing.

The Law
His Honour held that if the award did not comply with section 18 of the Act, this would allow the
Court to set aside the award on either of the grounds pleaded by Amasya. However, his Honour
made clear that a party being 'unable to present their case' or an award being in conflict with
public policy was to be distinct from domestic, judicial considerations of procedural fairness.
Errors of fact or law are not grounds to set aside an award under section 18.
His Honour identified the relevant test for determining whether an arbitral award falls foul of
section 18:
1.
Were the parties treated with equality?
2.
Was each party given a reasonable opportunity of presenting their case?
The first question did not arise in the circumstances, so his Honour turned to the second question,
which raised three sub-questions:
a.
What was "the party's case" in the arbitration?
Amasya's case was that a finding that Asta was entitled to a quantum meruit as a consequence of
finding that the Contract was mutually abandoned was contrary to law and to 'general
considerations of justice and fairness'.
b.
Was there an "opportunity" to present the party's case?
In his Honour's view, the fact that Asta pleaded the entitlement to a quantum meruit on the basis
the Contract had been abandoned in their written submissions in reply was sufficient to give
Amasya a chance to respond. The fact that it was not raised during oral argument does not mean
that Amasya did not have an opportunity to respond to it.
c.
Did the opportunity amount to a "reasonable opportunity" to present the party's
case?
His Honour found that Amasya was provided a reasonable opportunity to respond: Asta's claim
was raised three full days before the final oral hearing, the nature and complexity of the issue
was not such as to require more notice, and the arbitration had been conducted in a way that
allowed the parties to amend or supplement their claims once the core issues in dispute had
been crystallised.
The implications
This case is important for all domestic arbitrations. Section 18 of the Act is modelled on Article
18 of the Model Law, and equivalent provisions appear in other domestic arbitration acts. This
case provides guidance to parties to an arbitration about what constitutes a 'reasonable
opportunity' to present one’s case.
As arbitrators are not bound by the common law principles of procedural fairness and natural
www.nzdrc.co.nz
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The Implications
This case is important for all domestic arbitrations. Section 18 of the Act is modelled on Article
18 of the Model Law, and equivalent provisions appear in other domestic arbitration acts. This
case provides guidance to parties to an arbitration about what constitutes a 'reasonable
opportunity' to present one’s case.
As arbitrators are not bound by the common law principles of procedural fairness and natural
justice, this case provides further clarification of the procedural entitlements of arbitrating
parties.
Note: The above material provides a summary only of the subject matter covered, without an
assumption of a duty of care by Resolution Institute or Clayton Utz. The material is not intended to
be nor should it be relied upon as a substitute for legal or other professional advice. Copyright in
the material is owned by Clayton Utz.
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EDITOR

We welcome letters to the editor.

If you would like to submit a letter for possible publication please:

* Email a MS Word copy of your letter as an attachment to
editor@buildingdisputestribunal.co.nz – with "Letter to the Editor" as the
subject
* Include your full name and contact details.

* Keep your letter short, concise and to the point.

* Avoid personal attacks (even if you perceive you are responding to a
personal attack).

We look forward to hearing from you.

John Green
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